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Declaration 
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with Initial 
Filing 



OR 



lX I Declaration 

Submitted after Initial 
Filing (surcharge 
(37 CFR 1.16(e)) 
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Attorn y D ck t Number 



First Named Inventor 



68110328.707 



Shah 



Application Number 



Filing Date 



Group Art Unit 



Examiner Name 



09 



Z. 



837,114 



04/17/2001 



Not Yet Assigned 



Not Yet Assigned 



As a below named Inventor, I hereby declare that: 

My residence, mailing address, and citizenship are as stated below next to my name. 

I believe I am the original, first and sole inventor (if only one name is listed below) or an original, first and joint inventor (if plural 
names are listed below) of the subject matter which is claimed and for which a patent is sought on the invention entitled: 



Analytical Server Including Metrics Engine 



(Title of the Invention) 



the specification of which 
□ is attached hereto 



OR 



was filed on (MM/DD/YYYY) 



04/17/2001 



as United States Application Number or PCT International 



Application Number 



09/837,114 



and was amended on (MM/DD/YYYY) 



(if applicable). 



I hereby state that I have reviewed and understand the contents of the above identified specification, including the claims, as 
amended by any amendment specifically referred to above. 

I acknowledge the duty to disclose information which is material to patentability as defined in 37 CFR 1.56. Including for continuation- 
in-part applications, material information which became available between the filing date of the prior application and the national or 
PCT international filing date of the continuation-in-part application. 



I hereby claim foreign priority benefits under 35 U.S.C. 119(aHd) or (f), or 365(b) of any foreign application(s) for patent, inventor's 
or plant breeder's rights certificate(s), or 365(a) of any PCT international application which designated at least one country other 
than the United States of America, listed below and have also identified below, by checking the box, any foreign application for 
patent, inventor s or plant breeder's rights certificate(s). or any PCT international application having a filing date before that of the 
application on which priority is claimed. 



Prior Foreign Application 
Numbers) 



Country 



Foreign Filing Date 
(MM/DD/YYYY) 



Priority 
Not Claimed 



Certified Copy Attached? 
YES NO 



□ 
□ 
□ 
□ 



□ 
□ 
□ 
□ 



□ 
□ 
□ 
□ 



□ Additional foreign application numbers are listed on a supplemental priority data sheet PTO/SB/02B attached her to: 



Burden Hour Statement: This form is estimated to take 21 minutes to complete. Time will vary depending upon the needs of the individual case. Any comments on 
ihe amount of time you are required to complete this form should be sent to the Chief Information Officer, U.S. Patent and Trademark Office. Washington. DC 
20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents. Washington. DC 20231. 
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DECLARATION — Utility r Design Pat nt Applicatl n 



I hereby claim the benefit under 35 U&C. 
Unitad States of Amertca, tsted betow and, 
Unfted States or PCT UrtemattonaJ appficaflon 
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U.S. Parent Application or PCT Parent 
Number 



Parent Filing Date 
(MWDD/YYYY) 



Parent Patent Number 

(If applicable) 



60/197,894 
60/199,975 



04/17/2000 
04/27/2001 



Adctttx^U.S.cyPCTlntamaflx^ 
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ReQis trail on 
bLu 
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Registration 
Number 



John G. Flaim 
Mirut P. Dalai 



37,323 
44,052 



Brian C. McCormack 
William D. McSpadden 



36,601 
44,234 



□ Addmcriai registered practttor^ 



Direct all correspondence to: □ Customer Number 

or Bar Code Label 



OR 0 Correspondence address below 



Nome 



Address 



Address 



Mirut P. Dalai 



baker & Mckenzie 



2001 Ross Avenue, Suite 2300 



City 



Dallas 



Country 



US 



State 



TX 



Telephone! 21 4/978-3000 



ZIP 



Fax 



75201 



214/978-3099 
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appSoatton or any patent issued thereon. 



Name of Sole or First Inventor 
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ZIP 
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Country 
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DECLARATION 



ADDITIONAL INVENTOR(S) 
Suppl mental Sh t 



Name of Additional Joint Inventor, if any: 



□ A petition has been filed for this unsigned inventor 



Given Name (first and middte [if any]) 



Family Name or Surname 



Robert F. 



Novy 



Inventor's 
Signature 



Date 



7/i2/«l 



Redwood City Of 



Residence: City 



CA 



US 



US 



Country 



Citizenship 



Mailing Address 



14 Lido Circle 



Mailing Address 



City 



Redwood City 



State 



CA 



ZIP 



94065 



Country 



US 



Name of Additional Joint Inventor, if any: 



□ A petition has been filed for this unsigned inventor 



Given Name (first and middle pf any]) 



Family Name or Surname 



Inventor's 
Signature 



Date 



Residence: City 



State 



Country 



Citizenship 



Mailing Address 



Mailing Address 



City 



State 



ZIP 



> Countr^ 



Name of Additional Joint Inventor, if any: 



□ A petition has been filed for this unsigned inventor 



Given Name (first and middle [if any]) 



Family Name or Surname 



Inventor's 
Signature 



Date 



Residence: City 



Country 



Citizenship 



Mailing Address 



Mailing Address 



City 



ZIP 



Country 
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on the amount of time you are required to complete this form should be sent to the Chief Information Officer. U.S. Patent and Trademark Office. Washington. 
DC 20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS AODRESS. SEND TO: Assistant Commissioner for Patents. Washington. DC 20231. 
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STATEMENT UNDER 37 CFR 3.73(b) 

Applicant/Patent Owner: Hyperion Solutions Corporation 



Application No./Patent No.: initial Filing Filed/Issue Date: December 8, 2003 

Entitled: ANALYTICAL SERVER INCLUDING METRICS ENGINE 
Hyperion Solutions Corporation g Corporation 



(Name of Assignee) (Type of Assignee, e.g., corporation, partnership, university, government agency, etc.) 

states that it is: 

1. (3 the assignee of the entire right, title, and interest; or 

2. □ an assignee of less than the entire right, title and interest. 
The extent (by percentage) of its ownership interest is - 



in the patent application/patent identified above by virtue of either: 

A. fc] An assignment from the inventor(s) of the patent application/patent identified above. The assignment was recorded 

in the United States Patent and Trademark Office at Reel , Frame , or for which a copy thereof is 

attached. 

OR 

B. ^] A chain of title from the inventor(s), of the patent application/patent identified above, to the current assignee as shown 

below: 

Arun Shah and Robert T. Novy Brio Technology, Inc. 

1 . From: To: 

The document was recorded in the United States Patent and Trademark Office at 

Reel 012106 , Frame 0984 , 0 r for which a copy thereof is attached. 

2. From: Bri o Technology, Inc. To: Brio Software, Inc. 



The document was recorded in the United States Patent and Trademark Office at 
Reel , Frame , or for which a copy thereof is attached. 

3. From: Brio Software, Inc. To: Hyperion Solutions Corporation 



The document was recorded in the United States Patent and Trademark Office at 
Reel , Frame , or for which a copy thereof is attached. 

[ ] Additional documents in the chain of title are listed on a supplemental sheet. 

[ ] Copies of assignments or other documents in the chain of title are attached. 

[NOTE: A separate copy (i.e., the original assignment document or a true copy of the original document) 
must be submitted to Assignment Division in accordance with 37 CFR Part 3, if the assignment is to be 
recorded in the records of the USPTO. See MPEP 302.08] 

The undersigned (whose title is supplied below) is authorized to act on behalf of the assignee. 

December 8, 2003 Brian C. McCormack, Reg. No. 36,6 01 

Date Typed or printed name 

214.978.3007 



Telephone number Signature 

Attorney for Assignee 



Title 



This collection of information is required by 37 CFR 3.73(b). The information is required to obtain or retain a benefit by the public which is to file (and by the 
USPTO to process) an application. Confidentiality is governed by 35 U.S.C 122 and 37 CFR 1.14. This collection is estimated to take 12 minutes to complete, 
including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any comments 
on the amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S. Patent 
and Trademark Office, U.S. Department of Commerce. P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 



If you need assistance in completing the form, call 1-800-PTO-9199 and select option 2. 
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State of Delaware 

PAGE 1 



Office oftUe Secretary of State 



I, HARRIET SMITH WINDSOR, JL2RETARY" OF STATE OF THE STATE OP 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS & TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF AMENDMENT OF "BRIO TECHNOLOGY, INC", 
CHANGING ITS NAME FROM "BRIO TECHNOLOGY, INC." TO "BRIO 
SOFTWARE, INC.", FILED IN THIS OFFICE ON THE NINETEENTH DAY OF 
SEPTEMBER, A.D. 20D1, AT 12:30 O'CLOCK P.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 

NEW CASTLE COUNTY RECORDER OF DEEDS . 



2B52493 8100 
010463323 
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AUTHENTICATION : 13497B8 
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CERTIFICATE OF OWNERSHIP AND MERGER 
MERGING 
BRIO SOFTWARE, INC. 
WITH AND INTO 
HYPERION SOLUTIONS CORPORATION 

Pursuant to Section 253 of the Delaware General Corporation Law 

Hyperion Solutions Corporation, a Delaware corporation (the "Corporation") 
HEREBY CERTIFIES AS FOLLOWS: 

FIRST: The Corporation is a corporation incorporated on April 12, 1991 under 
the laws of the State of Delaware. 

SECOND: The Corporation owns all the outstanding capital stock of Brio 
Software, Inc., a corporation incorporated on February 19, 1998, under the laws of the State of 
Delaware (" Subsidiary" ). 

THIRD: The Cotporation, by the following resolutions of its Board of Directors, 
duly adopted by unanimous written consent of its members, filed with the minutes of its Board of 
Directors, as of October 4, 2003, determined to merge Subsidiary with and into the Corporation: 

RESOLVED, that the Corporation merge Brio Software, Inc., a Delaware 
corporation ("Subsidiary"), with and into the Corporation (the "Merger"), pursuant to Section 
253 of the Delaware General Corporation Law; 

RESOLVED, that the Merger shall become effective at the time (the Effective 
lime") of the filing of a Certificate of Ownership and Merger with the Secretary of State of the 
State of Delaware in accordance with the provisions of the Delaware General Coiporation Law; 

RESOLVED, that, at the Effective Time, Subsidiary shall be merged with and 
into the Corporation, the separate existence of Subsidiary shall cease, and the Corporation shall 
be the surviving corporation (the "Surviving Corporation "^ and the Surviving Corporation, 
without further action, shall possess all the rights, privileges, powers and franchises, public and 
private, of both the Corporation and Subsidiary and shall be subject to all the debts, liabilities, 
obligations, restrictions, disabilities and duties of both the Corporation and Subsidiary; 



RESOLVED, that the Certificate of Incorporation and By-laws of the 
Corporation, as in effect immediately prior to the Effective Time, shall be the Certificate of 



Incorporation and By-laws of the Surviving Corporation until thereafter amended as provided bv 
law or such Certificate of Incorporation; 

. SOLVED, that, at the Effective Time, each share of the common stock, par 

value $0,001 per share, of Subsidiary that is issued and outstanding immediately prior to the 
Effecti ve Time, shall be deemed cancelled; 

. *n™, K^^^. that, at the Effective Time, each share of the common stock, par 
value $0.00 1 per share, of the Corporation that is issued and outstanding immediately prior to the 
fcttecti ve Time, shall remain outstanding following the Effective Time; 

, „ L K^OLVE 0 ' that me <^tors and officers 
Time shall be the directors and officers of the Surviving Corporation, until their successors are 
duly elected or appointed; and 

RESOLVED, that the proper officers of the Corporation be, and each of them 
acting alone hereby is, authorized to take all actions and to prepare, execute, deliver and file all 
agreements, instruments, documents and certificates in the name and on behalf of the 
Corporation, and under its coiporate seal or otherwise, and to pay all such fees and expenses as 
they, or any one of them, may deem necessary, proper or advisable in order to effect the Merger 



[SIGNATURE PAGE FOLLO WSJ 



IN WITNESS WHEREOF, the Corporation has caused this Certificate of 
Ownership and Merger to be signed by David W. Odell, its Chief Financial Officer, as of this 
16* day of October, 2003. 



HYPERION SOLUTIONS CORPORATION 



By: /s/ David W. Odell 

Name: David W. Odell 
Tide: Chief Financial Officer 
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AGREEMENT AND PLAN OF MERGER AND REORGANIZATION, dated as 
of July 23, 2003 (this "Agreement"), among HYPERION SOLUTIONS CORPORATION, a 
Delaware corporation (" Parent" ), T-BIRD ACQUISITION, INC., a Delaware corporation and a 
wholly owned subsidiary of Parent (" Merger Sub "), and BRIO SOFTWARE, INC., a Delaware 
corporation (the "Company" ). 

WHEREAS, upon the terms and subject to the conditions of this Agreement and 
in accordance with the General Corporation Law of the State of Delaware (the "DGCL "! Parent 
and the Company will enter into a business combination transaction pursuant to which Merger 
Sub will merge with and into the Company (the "Merger" ), and, as part of the same overall 
transaction, the surviving entity of the Merger may merge with and into Parent or a limited 
liability company wholly-owned by Parent upon the terms and conditions set forth herein; 

WHEREAS, the Board of Directors of the Company (the " Company Board ") has 
(i) determined that the Merger is consistent with and in furtherance of the long-term business 
strategy of the Company and fair to, and in the best interests of, the Company and its 
stockholders and has approved and adopted this Agreement and declared its advisability and 
approved the Merger and the other transactions contemplated by this Agreement and (ii) has 
determined to recommend the approval and adoption of this Agreement by the stockholders of 
the Company; 

WHEREAS, the Board of Directors of Parent (the "Parent Board ") has 
determined that the Merger is consistent with and in furtherance of the long-term business 
strategy of Parent and fair to, and in the best interests of, Parent and its stockholders and has 
approved and adopted this Agreement, the Merger and the other transactions contemplated by 
this Agreement; 

WHEREAS, Parent and certain stockholders of the Company (the 
"Stockholders ") have entered into a Voting Agreement, dated as of the date hereof (the "Voting 
Agreement "), providing, among other things, that the Stockholders will vote their shares of 
common stock, par value $0,001 per share ( "Company Common Stock "), in favor of this 
Agreement, the Merger and the other transactions contemplated by this Agreement; and 

WHEREAS, for federal income tax purposes, the Merger or the Integrated Merger 
(as defined below) is intended to qualify as a reorganization under the provisions of Section 
368(a) of the United States Internal Revenue Code of 1986, as amended (the "Code "). 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants 
and agreements herein contained, and intending to be legally bound hereby, Parent, Merger Sub 
and the Company hereby agree as follows: 

ARTICLE I 
THE MERGER 



SECTION 1.01 The Merger . Upon the terms and subject to the conditions set 
forth in Article VII, and in accordance with the DGCL, at the Effective Time (as defined in 
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Section 1.02), Merger Sub shall be merged with and into the Company. As a result of the 
Merger, the separate corporate existence of Merger Sub shall cease and the Company shall 
continue as the surviving corporation of the Merger (the "Surviving Corporation "). 

SECTION 1 .02 Effective Time; Closing . As promptly as practicable after 
the satisfaction or, if permissible, waiver of the conditions set forth in Article VII, the parties 
hereto shall cause the Merger to be consummated by filing this Agreement or a certificate of 
merger (the "Certificate of Merger" ) with the Secretary of State of the State of Delaware, in such 
form as is required by, and executed in accordance with, the relevant provisions of the DGCL 
(the date and time of such filing of the Certificate of Merger (or such later time as may be agreed 
by each of the parties hereto and specified in the Certificate of Merger) being the "Effective 
Time "). Immediately prior to such filing of the Certificate of Merger, a closing (the " Closing ") 
shall be held at the offices of Shearman & Sterling LLP, 1080 Marsh Road, Menlo Park, 
California, 94025, or such other place as the parties shall agree, for the purpose of confirming the 
satisfaction or waiver, as the case may be, of the conditions set forth in Article VII. 

SECTION 1 .03 Effect of the Merger . At the Effective Time, the effect of the 
Merger shall be as provided in the applicable provisions of the DGCL. Without limiting the 
generality of the foregoing, and subject thereto, at the Effective Time, all the property, rights, 
privileges, powers and franchises of the Company and Merger Sub shall vest in the Surviving 
Corporation, and all debts, liabilities, obligations, restrictions, disabilities and duties of each of 
the Company and Merger Sub shall become the debts, liabilities, obligations, restrictions, 
disabilities and duties of the Surviving Corporation. 

SECTION 1.04 Certificate of Incorporation; By-laws , (a) At the Effective 
Time, the Certificate of Incorporation of Merger Sub, as in effect immediately prior to the 
Effective Time, shall be the Certificate of Incorporation of the Surviving Corporation until 
thereafter amended as provided by law and such Certificate of Incorporation; provided , however. 
that, at the Effective Time, Article I of the Certificate of Incorporation of the Surviving 
Corporation shall be amended to read as follows: "The name of the corporation is Brio 
Software, Inc.". 

(b) Unless otherwise determined by Parent prior to the Effective Time, at the 
Effective Time, the By-laws of Merger Sub, as in effect immediately prior to the Effective Time, 
shall be the By-laws of the Surviving Corporation until thereafter amended as provided by law, 
the Certificate of Incorporation of the Surviving Corporation and such By-laws. 

SECTION 1 .05 Directors and Officers . The directors of Merger Sub 
immediately prior to the Effective Time shall be the initial directors of the Surviving 
Corporation, each to hold office in accordance with the Certificate of Incorporation and By-laws 
of the Surviving Corporation, and the officers of the Company immediately prior to the Effective 
Time shall be the initial officers of the Surviving Corporation, in each case until their respective 
successors are duly elected or appointed and qualified or until their earlier death, resignation or 
approval. 

SECTION 1.06 The Upstream Merger . In the event that the Company is 
unable to obtain the opinion of its counsel or counsel to Parent in accordance with Section 
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7.03(d) of this Agreement that the Merger will qualify as a reorganization within the meaning of 
Section 368(a) of the Code because the portion of the Merger Consideration that is payable in the 
form of Parent Common Stock is insufficient to satisfy the requirement of Section 
368(a)(2)(E)(ii) based on the fair market value of the Parent Common Stock as of the Effective 
Time, then, as soon as practicable following the Effective Time, and pursuant to an integrated 
plan and as part of a single overall transaction with the Merger, Parent shall cause the Surviving 
Corporation to be merged either with and into Parent or a limited liability company wholly 
owned by Parent (the ' Upstream Merger ": the Merger and the Upstream Merger, if it occurs, are 
collectively referred to herein as the " Integrated Merger" ). As a result of the Upstream Merger, 
the separate corporate existence of the Surviving Corporation would cease, Parent or its wholly 
owned limited liability company, as the case may be, would continue in existence after the 
Upstream Merger, and references to the "Surviving Corporation" would be to the surviving legal 
entity of the Upstream Merger. 

ARTICLE II 

CONVERSION OF SECURITIES; EXCHANGE OF CERTIFICATES 

SECTION 2.01 Conversion of Securities . At the Effective Time, by virtue of 
the Merger and without any action on the part of Merger Sub, the Company or the holders of any 
of the following securities: 

(a) each share of Company Common Stock (all issued and outstanding shares 
of Company Common Stock being hereinafter collectively referred to as the "Shares ") issued 
and outstanding immediately prior to the Effective Time (other than any Shares to be canceled 
pursuant to Section 2.01(b) and any Dissenting Shares (as defined below)) shall be canceled and 
shall be converted automatically, subject to Section 2.02, into the right to receive: 

(i) 0.109 of a share of common stock, par value $0,001 per share 
( "Parent Common Stock" ), of Parent (the "Per Share Stock Consideration "): and 

(ii) cash in an amount equal to $0,363 (the "Per Share Cash 
Consideration " and, together with the Per Share Stock Consideration, the "Merger 
Consideration" ), without interest; 

payable upon surrender, in the manner provided in Section 2.02, of the certificate that formerly 
evidenced such Share ; 

(b) each Share held in the treasury of the Company and each Share owned by 
Merger Sub, Parent or any direct or indirect wholly owned subsidiary of Parent or of the 
Company immediately prior to the Effective Time shall be canceled without any conversion 
thereof and no payment or distribution shall be made with respect thereto; and 

(c) each share of common stock, par value $0,001 per share, of Merger Sub 
issued and outstanding immediately prior to the Effective Time shall be converted into and 
exchanged for one validly issued, fully paid and nonassessable share of common stock, par value 
$0,001 per share, of the Surviving Corporation. 
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SECTION 2.02 Exchange of Certificates , (a) Exchange Agent . Promptly after 
the Effective Time, Parent shall deposit, or shall cause to be deposited, with a bank or trust 
company designated by Parent and reasonably satisfactory to the Company (the "Exchange 
Agent "), for the benefit of the holders of Shares, for exchange in accordance with this Article II 
through the Exchange Agent, (i) certificates representing the shares of Parent Common Stock 
issuable pursuant to Section 2.01 (a)(i) as of the Effective Time, (ii) cash in an amount sufficient 
to pay the aggregate Per Share Cash Consideration pursuant to Section 2.01(a)(ii), and (iii) cash, 
from time to time as required to make payments in lieu of any fractional shares pursuant to 
Section 2.02(e) and as required to pay dividends or other distributions on Parent Common Stock 
pursuant to Section 2.02(c) (such cash and certificates for shares of Parent Common Stock, 
together with any dividends or distributions with respect thereto, being hereinafter referred to as 
the "Exchange Fund" ). The Exchange Agent shall, pursuant to irrevocable instructions, deliver 
the shares of Parent Common Stock contemplated to be issued pursuant to Section 2.01 out of 
the Exchange Fund. Except as contemplated by Section 2.02(g) hereof, the Exchange Fund shall 
not be used for any other purpose. 

(b) Exchange Procedures . As promptly as practicable after the Effective 
Time, Parent shall cause the Exchange Agent to mail to each person who was, at the Effective 
Time, a holder of record of Shares entitled to receive the Merger Consideration pursuant to 
Section 2.01(a): (i) a letter of transmittal (which shall be in customary form and shall specify 
that delivery shall be effected, and risk of loss and title to the certificates evidencing such Shares 
(the "Certificates ") shall pass, only upon proper delivery of the Certificates to the Exchange 
Agent) and (ii) instructions for use in effecting the surrender of the Certificates pursuant to such 
letter of transmittal. Upon surrender to the Exchange Agent of a Certificate for cancellation, 
together with such letter of transmittal, duly completed and validly executed in accordance with 
the instructions thereto, and such other documents as may be required pursuant to such 
instructions, the holder of such Certificate shall be entitled to receive in exchange therefor a 
certificate representing that number of whole shares of Parent Common Stock which such holder 
has the right to receive in respect of the Shares formerly represented by such Certificate (after 
taking into account all Shares then held by such holder), that amount of cash (rounded down to 
the nearest whole cent) which such holder has the right to receive in respect of the Shares 
formerly represented by such Certificate (after taking into account all Shares then held by such 
holder), cash in lieu of any fractional shares of Parent Common Stock to which such holder is 
entitled pursuant to Section 2.02(e) and any dividends or other distributions to which such holder 
is entitled pursuant to Section 2.02(c), and the Certificate so surrendered shall forthwith be 
cancelled. In the event of a transfer of ownership of Shares that is not registered in the transfer 
records of the Company, a certificate representing the proper number of shares of Parent 
Common Stock, the proper amount of cash to which such holder is entitled pursuant to Section 
2.01(a)(ii), cash in lieu of any fractional shares of Parent Common Stock to which such holder is 
entitled pursuant to Section 2.02(e) and any dividends or other distributions to which such holder 
is entitled pursuant to Section 2.02(c) may be issued to a transferee if the Certificate representing 
such Shares is presented to the Exchange Agent, accompanied by all documents required to 
evidence and effect such transfer and by evidence that any applicable stock transfer taxes have 
been paid. Until surrendered as contemplated by this Section 2.02, each Certificate shall be 
deemed at all times after the Effective Time to represent only the right to receive upon such 
surrender the certificate representing shares of Parent Common Stock and the cash to which such 
holder is entitled pursuant to Section 2.01(a), cash in lieu of any fractional shares of Parent 
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Common Stock to which such holder is entitled pursuant to Section 2.02(e) and any dividends or 
other distributions to which such holder is entitled pursuant to Section 2.02(c). 

(c) Distributions with Respect to Unexchanged Shares of Parent Common 
Stock . No dividends or other distributions declared or made after the Effective Time with 
respect to the Parent Common Stock with a record date after the Effective Time shall be paid to 
the holder of any unsurrendered Certificate with respect to the shares of Parent Common Stock 
represented thereby, and no cash payment in lieu of any fractional shares shall be paid to any 
such holder pursuant to Section 2.02(e), until the holder of such Certificate shall surrender such 
Certificate. Subject to the effect of escheat, tax or other applicable Laws (as defined in Section 
3.05(a)), following surrender of any such Certificate, there shall be paid to the holder of the 
certificates representing whole shares of Parent Common Stock issued in exchange therefor, 
without interest, (i) promptly, the amount of any cash payable with respect to a fractional share 
of Parent Common Stock to which such holder is entitled pursuant to Section 2.02(e) and the 
amount of dividends or other distributions with a record date after the Effective Time and 
theretofore paid with respect to such whole shares of Parent Common Stock, and (ii) at the 
appropriate payment date, the amount of dividends or other distributions, with a record date after 
the Effective Time but prior to surrender and a payment date occurring after surrender, payable 
with respect to such whole shares of Parent Common Stock. Parent will provide the Exchange 
Agent with the cash necessary to make the payments contemplated by this Section 2.02(c). 

(d) No Further Rights in Company Common Stock . The cash and all shares 
of Parent Common Stock issued upon conversion of the Shares in accordance with the terms 
hereof (including any cash paid pursuant to Section 2.02(c) or (e)) shall be deemed to have been 
issued in full satisfaction of all rights pertaining to such Shares. 

(e) No Fractional Shares . No certificates or scrip representing fractional 
shares of Parent Common Stock shall be issued upon the surrender for exchange of Certificates, 
and such fractional share interests will not entitle the owner thereof to vote or to any other rights 
of a stockholder of Parent. Each holder of a fractional share interest shall be paid an amount in 
cash (without interest and subject to the amount of any withholding taxes as contemplated in 
Section 2.02(i)) equal to the product obtained by multiplying (i) such fractional share interest to 
which such holder (after taking into account all fractional share interests then held by such 
holder) would otherwise be entitled by (ii) the average of the per share closing prices on the 
Nasdaq National Market ( "Nasdaq ") of shares of Parent Common Stock (as reported in The Wall 
Street Journal or, if not reported therein, any other authoritive source) during the five consecutive 
trading days ending on (and including) the trading day immediately preceding the date of the 
Effective Time. As promptly as practicable after the determination of the amount of cash, if any, 
to be paid to holders of fractional share interests, the Exchange Agent shall so notify Parent, and 
Parent shall deposit such amount with the Exchange Agent and shall cause the Exchange Agent 
to forward payments to such holders of fractional share interests subject to and in accordance 
with the terms of Sections 2.02(b) and (c). 

(f) Adjustments to Merger Consideration . The Per Share Cash Consideration 
and the Per Share Stock Consideration shall be adjusted to reflect appropriately the effect of any 
stock split, reverse stock split, stock dividend (including any dividend or distribution of 
securities convertible into Parent Common Stock or Company Common Stock), extraordinary 
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cash dividends, reorganization, recapitalization, reclassification, combination, exchange of 
shares or other like change with respect to Parent Common Stock or Company Common Stock 
occurring on or after the date hereof and prior to the Effective Time. 

(g) Termination of Exchange Fund . Any portion of the Exchange Fund that 
remains undistributed to the holders of the Company Common Stock for twelve months after the 
Effective Time shall be delivered to Parent, upon demand, and any holders of the Company 
Common Stock who have not theretofore complied with this Article II shall thereafter look only 
to Parent for the shares of Parent Common Stock and cash to which they are entitled pursuant to 
Section 2.01(a), any cash in lieu of fractional shares of Parent Common Stock to which they are 
entitled pursuant to Section 2.02(e) and any dividends or other distributions with respect to the 
Parent Common Stock to which they are entitled pursuant to Section 2.02(c). Any portion of the 
Exchange Fund remaining unclaimed by holders of Shares as of a date which is immediately 
prior to such time as such amounts would otherwise escheat to or become property of any 
government entity shall, to the extent permitted by applicable law, become the property of Parent 
free and clear of any claims or interest of any person previously entitled thereto. 

(h) No Liability . None of the Exchange Agent, Parent or the Surviving 
Corporation shall be liable to any holder of Shares for any such Shares (or dividends or 
distributions with respect thereto) or cash delivered to a public official pursuant to any 
abandoned property, escheat or similar Law. 

(i) Withholding Rights . Each of the Surviving Corporation and Parent shall 
be entitled to deduct and withhold from the consideration otherwise payable pursuant to this 
Agreement to any holder of Shares such amounts as it is required to deduct and withhold with 
respect to the making of such payment under the Code, or any provision of state, local or foreign 
tax law. To the extent that amounts are so withheld by the Surviving Corporation or Parent, as 
the case may be, such withheld amounts shall be treated for all purposes of this Agreement as 
having been paid to the holder of the Shares in respect of which such deduction and withholding 
was made by the Surviving Corporation or Parent, as the case may be. 

0) Lost Certificates . If any Certificate shall have been lost, stolen or 
destroyed, upon the making of an affidavit of that fact by the person claiming such Certificate to 
be lost, stolen or destroyed and, if required by the Surviving Corporation, the posting by such 
person of a bond, in such reasonable amount and with such customary provisions as the 
Surviving Corporation may reasonably direct, as indemnity against any claim that may be made 
against it with respect to such Certificate, the Exchange Agent will issue in exchange for such 
lost, stolen or destroyed Certificate the shares of Parent Common Stock and cash to which the 
holders thereof are entitled pursuant to Section 2.01(a), any cash in lieu of fractional shares of 
Parent Common Stock to which the holders thereof are entitled pursuant to Section 2.02(e) and 
any dividends or other distributions to which the holders thereof are entitled pursuant to 
Section 2.02(c). 

SECTION 2.03 Stock Transfer Books . At the Effective Time, the stock 
transfer books of the Company shall be closed and there shall be no further registration of 
transfers of Shares thereafter on the records of the Company. From and after the Effective Time, 
the holders of Certificates representing Shares outstanding immediately prior to the Effective 
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Time shall cease to have any rights with respect to such Shares, except as otherwise provided in 
this Agreement or by Law. On or after the Effective Time, any Certificates presented to the 
Exchange Agent or Parent for any reason shall be converted into shares of Parent Common Stock 
and cash to which the holders thereof are entitled pursuant to Section 2.01(a), any cash in lieu of 
fractional shares of Parent Common Stock to which the holders thereof are entitled pursuant to 
Section 2.02(e) and any dividends or other distributions to which the holders thereof are entitled 
pursuant to Section 2.02(c). 

SECTION 2.04 Company Stock Options , (a) All options (the " Company 
Stock Options ") outstanding, whether or not exercisable and whether or not vested, at the 
Effective Time under the Brio 2001 Stock Bonus Plan, the Brio 2000 Non-Executive Stock 
Option Plan, the Brio 1998 Stock Option Plan, the Brio 1998 Directore' Stock Option Plan, the 
1995 Stock Option Plan and the Brio 1992 Stock Option Plan, in each case as such may have 
been amended, supplemented or modified (collectively, the "Company Stock Option Plans "), 
shall remain outstanding following the Effective Time. At the Effective Time, the Company 
Stock Options shall, by virtue of the Merger and without any further action on the part of the 
Company or the holder thereof, be assumed by Parent in such manner that Parent (i) is a 
corporation "assuming a stock option in a transaction to which Section 424(a) applies" within the 
meaning of Section 424 of the Code and the regulations thereunder or (ii) to the extent that 
Section 424 of the Code does not apply to any such Company Stock Options, would be such a 
corporation were Section 424 of the Code applicable to such Company Stock Options. From and 
after the Effective Time, all references to the Company in the Company Stock Option Plans and 
the applicable stock option agreements issued thereunder shall be deemed to refer to Parent, 
which shall have assumed the Company Stock Option Plans as of the Effective Time by virtue of 
this Agreement and without any further action. Each Company Stock Option assumed by Parent 
(each, a "Substitute Option ") shall be exercisable upon the same terms and conditions as under 
the applicable Company Stock Option Plan and the applicable option agreement issued 
thereunder, except that (A) each such Substitute Option shall be exercisable for, and represent 
the right to acquire, that whole number of shares of Parent Common Stock (rounded down to the 
nearest whole share) equal to the number of shares of Company Common Stock subject to such 
Company Stock Option multiplied by the Option Exchange Ratio (as defined below); and (B) the 
option price per share of Parent Common Stock shall be an amount equal to the option price per 
share of Company Common Stock subject to such Company Stock Option in effect immediately 
prior to the Effective Time divided by the Option Exchange Ratio (the option price per share, as 
so determined, being rounded upward to the nearest full cent). Such Substitute Option shall 
otherwise be subject to the same terms and conditions as such Company Stock Option. The 
"Option Exchange Ratio" means the sum of (i) 0.109 and (ii) the quotient determined by dividing 
the Per Share Cash Consideration by the average of the per share closing prices on Nasdaq of 
shares of Parent Common Stock (as reported in The Wall Street Journal or, if not reported 
therein, any other authoritative source) during the five consecutive trading days ending on (and 
including) the trading day immediately preceding the date of the Effective Time. 

(b) As soon as practicable after the Effective Time, Parent shall deliver, or 
cause to be delivered, to each holder of a Substitute Option an appropriate notice setting forth 
such holder's rights pursuant thereto and such Substitute Option shall continue in effect on the 
same terms and conditions (including any antidilution provisions included in the applicable 
Company Stock Option Plan, and subject to the adjustments required by this Section 2.04 after 
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giving effect to the Merger). Parent shall comply with the terms of all such Substitute Options 
and ensure, to the extent required by, and subject to the provisions of, the Company Stock 
Option Plans, that Substitute Options that qualified as incentive stock options under Section 422 
of the Code prior to the Effective Time continue to qualify as incentive stock options after the 
Effective Time. Parent shall take all corporate action necessary to reserve for issuance a 
sufficient number of shares of Parent Common Stock for delivery upon exercise of Substitute 
Options pursuant to the terms set forth in this Section 2.04. As soon as practicable after the 
Effective Time, and in any event within 15 days after the Effective Time, the shares of Parent 
Common Stock subject to Substitute Options will be registered for issuance under an effective 
registration statement on Form S-8 (or any successor form) or another appropriate form, and 
Parent shall use its commercially reasonable efforts to maintain the effectiveness of such 
registration statement or registration statements for so long as Substitute Options remain 
outstanding. 

(c) On or after the date of this Agreement and prior to the Effective Time, 
each of Parent and the Company shall take all necessary action such that, with respect to each 
member of the Company Board and each employee of the Company that is subject to Section 16 
of the Exchange Act, the acquisition by such person of Parent Common Stock or Substitute 
Options in the Merger and the disposition by any such person of Parent Common Stock or 
Company Stock Options pursuant to the transactions contemplated by this Agreement shall be 
exempt from the short-swing profit liability rules of Section 16(b) of the Exchange Act pursuant 
to Rule 16b-3 promulgated thereunder. 

SECTION 2.05 Restricted Stock . At the Effective Time, any shares of 
Company Common Stock outstanding immediately prior to the Effective Time that are unvested 
or are subject to a repurchase option, risk of forfeiture or other condition (after giving effect to 
any acceleration of vesting or lapsing of such restriction or condition triggered solely as a result 
of the Merger as set forth on Section 2.05 of the Company Disclosure Schedule) under the 
Company Stock Option Plans or any applicable restricted stock purchase agreement or other 
agreement with the Company (a "Company Restricted Stock Award ") shall be exchanged for 
shares of Parent Common Stock and cash pursuant to Section 2.01 that shall be unvested and 
subject to the same repurchase option, risk of forfeiture or other condition to which the 
applicable Company Restricted Stock Award is subject, and the certificates representing such 
shares of Parent Common Stock may accordingly be marked with appropriate legends. The 
Company shall take all actions that may be necessary to ensure that, from and after the Effective 
Time, Parent is entitled to exercise any such repurchase options or other rights set forth in any 
such restricted stock purchase or other agreement. 

SECTION 2.06 Employee Stock Purchase Plan . Effective as of the Effective 
Time, the Company shall take all actions necessary to (a) shorten any Offering Period or 
Purchase Period then in progress (as such term is defined in the Brio 1998 Employee Stock 
Purchase Plan (the "Purchase Plan ")), (b) establish a New Purchase Date (as defined and 
contemplated in Section 19(b) of the Purchase Plan) for each such Offering Period, which shall 
be the trading date immediately preceding the Effective Time and (c) terminate the Purchase 
Plan immediately following the purchase of shares of Company Common Stock on the New 
Purchase Date. 
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SECTION 2.07 Affiliates . Notwithstanding anything to the contrary herein, no 
Merger Consideration shall be delivered to a person who may be deemed an "affiliate" of the 
Company in accordance with Section 6.08 hereof for purposes of Rule 145 under the Securities 
Act until such person has executed and delivered to Parent an executed copy of the affiliate letter 
contemplated in Section 6.08 hereof. 

SECTION 2.08 Parent Rights Plan . Each person entitled to receive shares of 
Parent Common Stock pursuant to this Article II shall receive together with such shares of Parent 
Common Stock the number of Parent preferred share purchase rights (pursuant to the Rights 
Agreement dated as of June 15, 1998 between Parent and BankBoston, N.A. (the "Parent Rights 
Agreement ")) per share of Parent Common Stock equal to the number of Parent preferred share 
purchase rights associated with one share of Parent Common Stock at the Effective Time. 

SECTION 2.09 Dissenting Shares . Notwithstanding anything in this 
Agreement to the contrary, shares of the Company Common Stock issued and outstanding 
immediately prior the Effective Time and held by a holder who has not voted in favor of the 
Merger or consented thereto in writing and who has complied with the relevant provisions of 
Section 262 of the DGCL ( "Dissenting Shares "), shall not be converted into or be exchangeable 
for the right to receive the Merger Consideration as provided in Section 2.01(a) and instead such 
holder of Dissenting Shares shall be entitled to receive payment of the fair value of such 
Dissenting Shares in accordance with the provisions of Section 262 of the DGCL unless and 
until such holder fails to perfect or withdraws or otherwise loses such holder's right to appraisal 
and payment under the DGCL. If, after the Effective Time, any such holder fails to perfect or 
withdraws or loses such holder's right to appraisal, such Dissenting Shares shall thereupon be 
treated as if they had been converted as of the Effective Time into the right to receive the Merger 
Consideration to which such holder would have been entitled but for the prior status of such 
shares as Dissenting Shares, without interest or dividends thereon, upon the surrender in the 
manner provided in Section 2.02 of the Certificate(s) which formerly represented such shares. 
The Company shall give Parent prompt written notice of any demands and any other instruments 
served pursuant to the DGCL and received by the Company relating to stockholders* rights of 
appraisal and, prior to the Effective Time, Parent shall have the right to direct all negotiations 
and proceedings with respect to such demands. Prior to the Effective Time, the Company shall 
not, except with the prior written consent of Parent, make any payment with respect to, or settle 
or offer to settle, any such demands. 

ARTICLE HI 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 



As an inducement to Parent and Merger Sub to enter into this Agreement, the 
Company hereby represents and warrants to Parent and Merger Sub that, except as set forth in 
the Company Disclosure Schedule (the "Company Disclosure Schedule ") delivered by the 
Company to Parent and the Merger Sub prior to the execution and delivery of this Agreement 
(which Company Disclosure Schedule shall specifically identify the specific Section or 
subsection, as applicable, to which each such exception relates): 
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SECTION 3.01 Organization and Qualification: Subsidiaries , (a) Each of the 
Company and each subsidiary of the Company (each a "Subsidiary ") is a corporation duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
incorporation and has the requisite corporate power and authority and all necessary governmental 
approvals to own, lease and operate its properties and to carry on its business as it is now being 
conducted, except where the failure to be so organized, existing or in good standing or to have 
such power, authority and governmental approvals would not, individually or in the aggregate, 
prevent or materially delay consummation of the Merger or any of the transactions contemplated 
this Agreement and the Voting Agreement (collectively, the ' Transactions ") or otherwise 
prevent or materially delay the Company from performing its obligations under this Agreement 
and would not, individually or in the aggregate, have a Company Material Adverse Effect (as 
defined in Section 9.03(a)). The Company and each Subsidiary is duly qualified or licensed as a 
foreign corporation to do business, and is in good standing, in each jurisdiction where the 
character of the properties owned, leased or operated by it or the nature of its business makes 
such qualification or licensing necessary, except for such failures to be so qualified or licensed 
and in good standing that would not, individually or in the aggregate, prevent or materially delay 
consummation of any of the Transactions or otherwise prevent or materially delay the Company 
from performing its obligations under this Agreement and would not, individually or in the 
aggregate, have a Company Material Adverse Effect. 

(b) A true and complete list of all the Subsidiaries, together with the 
jurisdiction of incorporation of each Subsidiary and the percentage of the outstanding capital 
stock of each Subsidiary owned by the Company and each other Subsidiary, is set forth in 
Section 3.01(b) of the Company Disclosure Schedule. Except as disclosed in Section 3.01(b) of 
the Company Disclosure Schedule, the Company does not directly or indirectly own any equity 
or similar interest in, or any interest convertible into or exchangeable or exercisable for any 
equity or similar interest in, any corporation, partnership, joint venture or other business 
association or entity. 

SECTION 3.02 Certificate of Incorporation and By-laws . The Company has 
heretofore furnished to Parent a complete and correct copy of the Certificate of Incorporation and 
the By-laws or equivalent organizational documents, each as amended to date, of the Company 
and each Subsidiary. Such Certificates of Incorporation, By-laws or equivalent organizational 
documents are in full force and effect. Neither the Company nor any Subsidiary is in violation of 
any of the provisions of its Certificate of Incorporation, By-laws or equivalent organizational 
documents. 

SECTION 3.03 Capitalization , (a) The authorized capital stock of the 
Company consists of (i) 60,000,000 shares of Company Common Stock and (ii) 2,000,000 shares 
of preferred stock, par value $0,001 per share ( "Company Preferred Stock "). As of 
July 22, 2003, (i) 37,989,147 shares of Company Common Stock were issued and outstanding, 
all of which were validly issued, fully paid and nonassessable, (ii) no shares of Company 
Common Stock were held in the treasury of the Company, (iii) no shares of Company Common 
Stock were held by the Subsidiaries, and (iv) collectively, 9,657,834 shares of Company 
Common Stock were reserved for future issuance pursuant to outstanding Company Stock 
Options, Company Restricted Stock Awards and other purchase rights (the " Company Stock 
Awards ") granted pursuant to the Company Stock Option Plans and the Purchase Plan (together 
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with the Company Stock Option Plans, the "Company Stock Plans "). As of the date of this 
Agreement, no shares of Company Preferred Stock are issued and outstanding. Except as set 
forth in this Section 3.03 or the Voting Agreement, there are no options, warrants or other rights, 
agreements, arrangements or commitments of any character relating to the issued or unissued 
capital stock of the Company or any Subsidiary or obligating the Company or any Subsidiary to 
issue or sell any shares of capital stock of, or other equity interests in, the Company or any 
Subsidiary. Section 3.03(a) of the Company Disclosure Schedule sets forth the following 
information with respect to each Company Stock Award outstanding as of the date of this 
Agreement: (i) the name of the Company Stock Award recipient; (ii) the particular plan pursuant 
to which such Company Stock Award was granted; (iii) the number of shares of Company 
Common Stock subject to such Company Stock Award; (iv) the exercise or purchase price of 
such Company Stock Award; (v) the date on which such Company Stock Award was granted; 
(vi) the applicable vesting schedule; (vii) the date on which such Company Stock Award expires; 
and (viii) whether the exercisability of or right to repurchase such Company Stock Award will be 
accelerated in any way by the Transactions, and indicates the extent of acceleration. The 
Company has made available to Parent accurate and complete copies of all Company Stock Plans 
pursuant to which the Company has granted the Company Stock Awards that are currently 
outstanding and the form of all stock award agreements evidencing such Company Stock 
Awards. All shares of Company Common Stock subject to issuance as aforesaid, upon issuance 
on the terms and conditions specified in the instruments pursuant to which they are issuable, will 
be duly authorized, validly issued, fully paid and nonassessable. There are no outstanding 
contractual obligations of the Company or any Subsidiary to repurchase, redeem or otherwise 
acquire any shares of Company Common Stock or any capital stock of any Subsidiary or to 
provide funds to, or make any investment (in the form of a loan, capital contribution or 
otherwise) in, any Subsidiary or any other person. Except as set forth in Section 3.03(a) of the 
Company Disclosure Schedule, there are no commitments or agreements of any character to 
which the Company is bound obligating the Company to accelerate the vesting of any Company 
Stock Awards as a result of the Merger. All outstanding shares of Company Common Stock, all 
outstanding Company Stock Awards, and all outstanding shares of capital stock of each 
Subsidiary have been issued and granted in compliance with (i) all applicable securities laws and 
other applicable Laws (as defined below) and (ii) all requirements set forth in applicable 
Contracts (as defined below). 

(b) Each outstanding share of capital stock of each Subsidiary is duly authorized, 
validly issued, fully paid and nonassessable, and each such share is owned by the Company or 
another Subsidiary free and clear of all security interests, liens, claims, pledges, options, rights of 
first refusal, agreements, limitations on the Company's or any Subsidiary's voting rights, charges 
and other encumbrances of any nature whatsoever. 

(c) The Company has not adopted and is not a party to any shareholder rights 
agreement, "poison pill," or other similar agreement. 

SECTION 3.04 Authority Relative to This Agreement . The Company has all 
necessary corporate power and authority to execute and deliver this Agreement, to perform its 
obligations hereunder and to consummate the Transactions. The execution and delivery of this 
Agreement by the Company and the consummation by the Company of the Transactions have 
been duly and validly authorized by all necessary corporate action, and no other corporate 
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proceedings on the part of the Company are necessary to authorize this Agreement or to 
consummate the Transactions (other than, with respect to the Merger, the adoption of this 
Agreement by the holders of a majority of the then-outstanding shares of Company Common 
Stock, if and to the extent required by the Certificate of Incorporation of the Company and 
applicable law, and the filing and recordation of the Certificate of Merger as required by the 
DGCL): This Agreement has been duly and validly executed and delivered by the Company 
and, assuming the due authorization, execution and delivery by Parent and Merger Sub, 
constitutes a legal, valid and binding obligation of the Company, enforceable against the 
Company in accordance with its terms. The Company Board has approved this Agreement and 
the Transactions and such approvals are sufficient so that the restrictions on business 
combinations set forth in Section 203(a) of the DGCL shall not apply to the Merger or any of the 
Transactions. To the knowledge of the Company, no other state takeover statute is applicable to 
the Merger or the other Transactions. 

SECTION 3.05 No Conflict: Required Filings and Consents , (a) The 
execution and delivery of this Agreement by the Company does not, and the performance of this 
Agreement by the Company will not, (i) conflict with or violate the Certificate of Incoiporation 
or By-laws or any equivalent organizational documents of the Company or any Subsidiary, 
(ii) assuming that all consents, approvals, authorizations and other actions described in Section 
3.05(b) have been obtained and all filings and obligations described in Section 3.05(b) have been 
made, conflict with or violate any United States or non-United States statute, law, ordinance, 
regulation, rule, code, executive order, injunction, judgment, decree or other order (" Law" ) 
applicable to the Company or any Subsidiary or by which any property or asset of the Company 
or any Subsidiary is bound or affected, or (iii) result in any breach of or constitute a default (or 
an event which, with notice or lapse of time or both, would become a default) under, or give to 
others any right of termination, amendment, acceleration or cancellation of, or result in the 
creation of a lien or other encumbrance on any property or asset of the Company or any 
Subsidiary pursuant to, any note, bond, mortgage, indenture, contract, agreement, lease, license, 
permit, franchise or other instrument or obligation to which the Company or any Subsidiary is a 
party or by which the Company or any Subsidiary or any property or asset of the Company or 
any Subsidiary is bound or affected, except, with respect to clauses (ii) or (iii), for any such 
conflicts, violations, breaches, defaults or other occurrences which would not, individually or in 
the aggregate, prevent or materially delay consummation of any of the Transactions or otherwise 
prevent or materially delay the Company from performing its obligations under this Agreement 
and would not, individually or in the aggregate, have a Company Material Adverse Effect. 

(b) The execution and delivery of this Agreement by the Company does not, 
and the performance of this Agreement by the Company will not, require any consent, approval, 
authorization or permit of, or filing with or notification to, any United States federal, state, 
county or local or non-United States government, governmental, regulatory or administrative 
authority, agency, instrumentality or commission or any court, tribunal, or judicial or arbitral 
body (a "Governmental Authority" ), except (i) for applicable requirements, if any, of the 
Securities Act, the Exchange Act, state securities or "blue sky" laws ( "Blue Sky Laws ") and state 
takeover laws, the pre-merger notification requirements of the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, as amended (the "HSR Act "), the requirements of Law n. 8.884 of 
June 11, 1994, as amended, of Brazil and filing and recordation of the Certificate of Merger as 
required by the DGCL, and (ii) where the failure to obtain such consents, approvals, 
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authorizations or permits, or to make such filings or notifications, would not, individually or in 
the aggregate, prevent or materially delay consummation of any of the Transactions or otherwise 
prevent or materially delay the Company from performing its obligations under this Agreement 
and would not, individually or in the aggregate, have a Company Material Adverse Effect 

SECTION 3.06 Permits; Compliance . Each of the Company and the 
Subsidiaries is in possession of all franchises, grants, authorizations, licenses, permits, 
easements, variances, exceptions, consents, certificates, approvals and orders of any 
Governmental Authority necessary for each of the Company or the Subsidiaries to own, lease 
and operate its properties or to carry on its business as it is now being conducted (the "Company 
Permits "), except for any franchises, grants, authorizations, licenses, permits, easements, 
variances, exceptions, consents, certificates, approvals and orders that would not, individually or 
in the aggregate, prevent or materially delay consummation of any of the Transactions or 
otherwise prevent or materially delay the Company from performing its obligations under this 
Agreement and would not, individually or in the aggregate, have a Company Material Adverse 
Effect No suspension or cancellation of any of the Company Permits is pending or, to the 
knowledge of the Company, threatened except for any such suspension or cancellation that 
would not, individually or in the aggregate, prevent or materially delay consummation of any of 
the Transactions or otherwise prevent or materially delay the Company from performing its 
obligations under this Agreement and would not, individually or in the aggregate, have a 
Company Material Adverse Effect. Neither the Company nor any Subsidiary is in conflict with, 
or in default, breach or violation of, (a) any Law applicable to the Company or any Subsidiary or 
by which any property or asset of the Company or any Subsidiary is bound or affected, or (b) any 
note, bond, mortgage, indenture, contract, agreement, lease, license, Company Permit, franchise 
or other instrument or obligation to which the Company or any Subsidiary is a party or by which 
the Company or any Subsidiary or any property or asset of the Company or any Subsidiary is 
bound, except for any such conflicts, defaults, breaches or violations that would not, individually 
or in the aggregate, prevent or materially delay consummation of any of the Transactions or 
otherwise prevent or materially delay the Company from performing its obligations under this 
Agreement and would not, individually or in the aggregate, have a Company Material Adverse 
Effect. 

SECTION 3.07 SEC Filings: Financial Statements , (a) The Company has filed 
all forms, reports and documents required to be filed by it with the U.S. Securities and Exchange 
Commission (the "SEC ") since March 31, 2000, and has heretofore delivered or made publicly 
available to Parent, in the form filed with the SEC, (i) its Annual Reports on Form 10-K for the 
fiscal years ended March 31, 2001, 2002 and 2003, respectively, (ii) all proxy statements relating 
to the Company's meetings of stockholders (whether annual or special) held since March 31, 
2000 and (iii) all other forms, reports and other registration statements filed by the Company 
with the SEC since March 31, 2000 (the forms, reports and other documents referred to in 
clauses (i), (ii) and (iii) above being, collectively, the "Company SEC Reports "). The Company 
SEC Reports (i) were prepared in all material respects in accordance with either the requirements 
of the Securities Act or the Exchange Act, as the case may be, and the rules and regulations 
promulgated thereunder, and (ii) did not, at the time they were filed, or, if amended, as of the 
date of such amendment, contain any untrue statement of a material fact or omit to state a 
material fact required to be stated therein or necessary in order to make the statements made 



MPDOCS0I/27959.6 



-13- 



therein, in the light of the circumstances under which they were made, not misleading. No 
Subsidiary is required to file any form, report or other document with the SEC. 

(b) Each of the consolidated financial statements (including, in each case, any 
notes thereto) contained in the Company SEC Reports was prepared in accordance with United 
States generally accepted accounting principles ( "GAAP" ) applied on a consistent basis 
throughout the periods indicated (except as may be indicated in the notes thereto) and each fairly 
presents the consolidated financial position, results of operations and cash flows of the Company 
and its consolidated Subsidiaries as at the respective dates thereof and for the respective periods 
indicated therein except as otherwise noted therein (subject, in the case of unaudited statements, 
to normal and recurring year-end adjustments which have not had, and would not have, a 
Company Material Adverse Effect). 

(c) Except as and to the extent set forth on the consolidated balance sheet of 
the Company and the consolidated Subsidiaries as at March 31, 2003, including the notes thereto 
(the "March 2003 Balance Sheet" ), neither the Company nor any Subsidiary has any liability or 
obligation of any nature (whether accrued, absolute, contingent or otherwise), except for 
liabilities and obligations incurred in the ordinary course of business consistent with past 
practice, since March 31, 2003, which would not, individually or in the aggregate, prevent or 
materially delay consummation of any of the Transactions or otherwise prevent or materially 
delay the Company from performing its obligations under this Agreement, and which are not, 
individually or in the aggregate, material to the Company and the Subsidiaries taken as a whole. 

(d) The Company has heretofore furnished or made publicly available to 
Parent complete and correct copies of all amendments and modifications that have not been filed 
by the Company with the SEC to all agreements, documents and other instruments that 
previously had been filed by the Company with the SEC and are currently in effect. 

(e) The Company has made available to Parent all comment letters received 
by the Company from the SEC or the staff thereof since March 31, 2000 and all responses to 
such comment letters filed by or on behalf of the Company. 

(f) To the Company's knowledge, each director and executive officer of the 
Company has filed with the SEC on a timely basis all statements required by Section 16(a) of the 
Exchange Act and the rules and regulations thereunder since March 31, 2000. 

(g) The Company has timely filed and made available to Parent all 
certifications and statements required by (x) Rule 13a-14 or Rule 15d-14 under the Exchange Act 
or (y) 18 U.S.C. Section 1350 (Section 906 of the Sarbanes-Oxley Act of 2002) with respect to 
any Company SEC Report. The Company maintains disclosure controls and procedures required 
by Rule 13a-15 or Rule 15d-15 under the Exchange Act; such controls and procedures are 
effective to ensure that all material information concerning the Company and its Subsidiaries is 
made known on a timely basis to the individuals responsible for the preparation of the 
Company's SEC filings and other public disclosure documents. Section 3.07(g) of the Company 
Disclosure Schedule lists, and the Company has made available to Parent, complete and correct 
copies of, all formally written descriptions of, and all policies, manuals and other documents 
promulgating, such disclosure controls and procedures. As used in this Section 3.07, the term 
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"file" shall be broadly construed to include any manner in which a document or information is 
furnished, supplied or otherwise made available to the SEC. 

(h) The Company maintains and will continue to maintain a standard system 
of accounting established and administered in accordance with GAAP. The Company and its 
Subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable 
assurance that (i) transactions are executed in accordance with management's general or specific 
authorizations, (ii) transactions are recorded as necessary to permit preparation of financial 
statements in conformity with GAAP and to maintain asset accountability, (iii) access to assets is 
permitted only in accordance with management's general or specific authorization, and (iv) the 
recorded accountability for assets is compared with the existing assets at reasonable intervals and 
appropriate action is taken with respect to any differences. Section 3.07(h) of the Company 
Disclosure Schedule lists, and the Company has made available to Parent complete and correct 
copies of, all written descriptions of, and all policies, manuals and other documents 
promulgating, such internal accounting controls. 

(i) Since March 31, 2002, neither the Company nor any Subsidiary nor, to the 
Company's knowledge, any director, officer, employee, auditor, accountant or representative of 
the Company or any Subsidiary, has received or otherwise had or obtained knowledge of any 
complaint, allegation, assertion or claim, whether made in writing or made orally to any director, 
executive officer, or inside legal counsel or, to the Company's knowledge, outside legal counsel 
to the Company, regarding the accounting or auditing practices, procedures, methodologies or 
methods of the Company or any Subsidiary or their respective internal accounting controls, 
including any complaint, allegation, assertion or claim that the Company or any Subsidiary has 
engaged in questionable accounting or auditing practices. No attorney representing the 
Company or any Subsidiary, whether or not employed by the Company or any Subsidiary, has 
reported evidence of a material violation of securities laws, breach of fiduciary duty or similar 
violation by the Company or any of its officers, directors, employees or agents to the Company 
Board or any committee thereof or to any director or officer of the Company. Since March 31, 
2002, there have been no internal investigations regarding accounting or revenue recognition 
discussed with, reviewed by or initiated at the direction of the chief executive officer, chief 
financial officer, general counsel, the Company Board or any committee thereof. 

(j) All accounts receivable of the Company and its Subsidiaries reflected on the 
March 2003 Balance Sheet or arising thereafter have arisen from bona fide transactions in the 
ordinary course of business consistent with past practices and in accordance with SEC 
regulations and GAAP applied on a consistent basis and are not subject to valid defenses, setoffs 
or counterclaims. The Company's reserve for contractual allowances and doubtful accounts is 
adequate and has been calculated in a manner consistent with past practices. Since the date of 
the March 2003 Balance Sheet, neither the Company nor any of its Subsidiaries has modified or 
changed in any material respect its sales practices or methods including, without limitation, such 
practices or methods in accordance with which the Company or any of its Subsidiaries sell 
goods, fill orders or record sales. 

(k) All accounts payable of the Company and its Subsidiaries reflected on the 
March 2003 Balance Sheet or arising thereafter are the result of bona fide transactions in the 
ordinary course of business and have been paid or are not yet due or payable. Since the date of 
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the March 2003 Balance Sheet, the Company and its Subsidiaries have not altered in any 
material respects their practices for the payment of such accounts payable, including the timing 
of such payment. 

(1) The Company satisfies all eligibility requirements for the use of Form S-2 
for the registration of securities. 

SECTION 3.08 Absence of Certain Changes or Events . Since March 31, 2003, 
except as set forth in Section 3.08 of the Company Disclosure Schedule, or as expressly 
contemplated by this Agreement, or specifically disclosed in any Company SEC Report filed 
since March 31, 2003 and prior to the date of this Agreement, (a) the Company and the 
Subsidiaries have conducted their businesses only in the ordinary course and in a manner 
consistent with past practice, (b) there has not been any Company Material Adverse Effect, and 
(c) none of the Company or any Subsidiary has taken any action that, if taken after the date of 
this Agreement, would constitute a breach of any of the covenants set forth in Section 5.01. 

SECTION 3.09 Absence of Litigation , (a) There is no litigation, suit, claim, 
action, proceeding or investigation (an "Action ") pending or, to the knowledge of the Company, 
threatened against the Company or any Subsidiary, or any property or asset of the Company or 
any Subsidiary, before any Governmental Authority. Neither the Company nor any Subsidiary 
nor any material property or asset of the Company or any Subsidiary is subject to any continuing 
order of, consent decree, settlement agreement or other similar written agreement with, or, to the 
knowledge of the Company, continuing investigation by, any Governmental Authority, or any 
order, writ, judgment, injunction, decree, determination or award of any Governmental Authority 
that, except, with respect to Governmental Authorities outside the United States, as would not 
prevent or materially delay consummation of the Merger or otherwise prevent or materially delay 
the Company from performing its obligations under this Agreement and as would not have a 
Company Material Adverse Effect. 

(b) To the knowledge of the Company, no employee of the Company or any 
Subsidiary has provided or is providing information to any law enforcement agency regarding 
the commission or possible commission of any crime or the violation or possible violation of any 
applicable Law. Neither the Company nor, to the knowledge of the Company, any Subsidiary 
nor any officer, employee, contractor, subcontractor or agent of the Company or, to the 
knowledge of the Company, any such Subsidiary has discharged, demoted, suspended, 
threatened, harassed or in any other manner discriminated against an employee of the Company 
or any Subsidiary in the terms and conditions of employment because of any act of such 
employee described in 18 U.S.C. § 1514A(a). 

SECTION 3.10 Employee Benefit Plans , (a) Section 3.10(a) of the Company 
Disclosure Schedule lists (i) all employee benefit plans (as defined in Section 3(3) of the 
Employee Retirement Income Security Act of 1974, as amended ( "ERISA ")) and all bonus, 
stock option, stock purchase, restricted stock, incentive, deferred compensation, retiree medical 
or life insurance, supplemental retirement, severance or other benefit plans, programs or 
arrangements, and all employment, termination, severance or other Contracts in effect, whether 
legally enforceable or not, to which the Company or any Subsidiary is a party, with respect to 
which the Company or any Subsidiary has any obligation or which are maintained, contributed to 



MPDOCS01/27959.6 



-16- 



or sponsored by the Company or any Subsidiary for the benefit of any current or former 
employee, officer or director of the Company or any Subsidiary, (ii) each employee benefit plan 
for which the Company or any Subsidiary could incur liability under Section 4069 of ERISA in 
the event such plan has been or were to be terminated, (iii) any plan in respect of which the 
Company or any Subsidiary could incur liability under Section 4212(c) of ERISA, and (iv) any 
Contracts or understandings between the Company or any Subsidiary and any employee of the 
Company or any Subsidiary including, without limitation, any Contracts or understandings 
relating in any way to a sale of the Company or any Subsidiary (collectively, the "Plans "). Each 
Plan is in writing and the Company has furnished to Parent a true and complete copy of each 
Plan and has delivered to Parent a true and complete copy of each material document, if any, 
prepared in connection with each such Plan, including, without limitation, (i) a copy of each trust 
or other funding arrangement, (ii) each summary plan description and summary of material 
modifications, (iii) the most recently filed Internal Revenue Service ("IRS") Form 5500, (iv) the 
most recently received IRS determination letter for each such Plan, and (v) the most recently 
prepared actuarial report and financial statement in connection with each such Plan. Neither the 
Company nor, to the knowledge of the Company, any Subsidiary has any express or implied 
commitment, whether legally enforceable or not, (i) to create, incur liability with respect to or 
cause to exist any other employee benefit plan, program or arrangement, (ii) other than with 
respect to currently outstanding offers of employment set forth on Section 3.10(a) of the 
Company Disclosure Schedule or other ordinary course changes to the compensation of current 
Company employees, to enter into any Contract to provide compensation or benefits to any 
individual, or (iii) to modify, change or terminate any Plan, other than with respect to a 
modification, change or termination required by ERISA or the Code. 

(b) None of the Plans is a multiemployer plan (within the meaning of Section 
3(37) or 4001(a)(3) of ERISA) (a ' Multiemployer Plan ") or a single employer pension plan 
(within the meaning of Section 4001(a)(15) of ERISA) for which the Company or any Subsidiary 
could incur liability under Section 4063 or 4064 of ERISA (a "Multiple Employer Plan "). None 
of the Plans (i) provides for the payment of separation, severance, termination or similar-type 
benefits to any person, (ii) obligates the Company or any Subsidiary to pay separation, 
severance, termination or similar-type benefits solely or partially as a result of any transaction 
contemplated by this Agreement, or (iii) obligates the Company or any Subsidiary to make any 
payment or provide any benefit as a result of a "change in control", within the meaning of such 
term under Section 280G of the Code. None of the Plans provides for or promises retiree 
medical, disability or life insurance benefits to any current or former employee, officer or 
director of the Company or any Subsidiary. Each of the Plans is subject only to the Laws of the 
United States or a political subdivision thereof. 

(c) Each Plan is now and always has been operated in all material respects in 
accordance with its terms and the requirements of all applicable Laws including, without 
limitation, ERISA and the Code. The Company and the Subsidiaries have performed in all 
material respects all obligations required to be performed by them under, are not in any material 
respect in default under or in violation of, and have no knowledge of any material default or 
violation by any party to, any Plan. No Action is pending or, to the knowledge of the Company, 
threatened with respect to any Plan (other than claims for benefits in the ordinary course) and no 
fact or event exists that could reasonably be expected to give rise to any such Action. 
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(d) Each Plan that is intended to be qualified under Section 401(a) of the Code 
or Section 401(k) of the Code has timely received or is in the process of receiving a favorable 
determination letter from the IRS covering all of the provisions applicable to the Plan for which 
determination letters are currently available that the Plan is so qualified and each trust 
established in connection with any Plan which is intended to be exempt from federal income 
taxation under Section 501(a) of the Code has received a determination letter from the IRS that it 
is so exempt, and no fact or event has occurred since the date of such determination letter or 
letters from the IRS to adversely affect the qualified status of any such Plan or the exempt status 
of any such trust. 

(e) There has not been any prohibited transaction (within the meaning of 
Section 406 of ERISA or Section 4975 of the Code) with respect to any Plan. Neither the 
Company nor any Subsidiary has incurred any liability under, arising out of or by operation of 
Title IV of ERISA (other than liability for premiums to the Pension Benefit Guaranty 
Corporation arising in the ordinary course), including, without limitation, any liability in 
connection with (i) the termination or reorganization of any employee benefit plan subject to 
Title IV of ERISA, or (ii) the withdrawal from any Multiemployer Plan or Multiple Employer 
Plan, and no fact or event exists which could reasonably be expected to give rise to any such 
liability. 

(f) All contributions, premiums or payments required to be made with respect 
to any Plan have been made on or before their due dates. All such contributions have been fully 
deducted for income tax purposes and no such deduction has been challenged or disallowed by 
any Governmental Authority and no fact or event exists which could reasonably be expected to 
give rise to any such challenge or disallowance. 

(g) In addition to the foregoing, with respect to each Plan that is not subject to 
United States law (a "Non-U.S. Benefit Plan "): 

(i) all employer and employee contributions to each Non-U.S. Benefit 
Plan required by law or by the terms of such Non-U.S. Benefit Plan have been made, or, if 
applicable, accrued in accordance with normal accounting practices, and a pro rata contribution 
for the period prior to and including the date of this Agreement has been made or accrued; 

(ii) the fair market value of the assets of each funded Non-U.S. Benefit 
Plan, the liability of each insurer for any Non-U.S. Benefit Plan funded through insurance or the 
book reserve established for any Non-U.S. Benefit Plan, together with any accrued contributions, 
is sufficient to procure or provide for the benefits determined on any ongoing basis (actual or 
contingent) accrued to the date of this Agreement with respect to all current and former 
participants under such Non-U.S. Benefit Plan according to the actuarial assumptions and 
valuations most recently used to determine employer contributions to such Non-U.S. Benefit 
Plan, and no Transaction shall cause such assets or insurance obligations to be less than such 
benefit obligations; and 

(iii) each Non-U.S. Benefit Plan required to be registered has been 
registered and has been maintained in good standing with applicable regulatory authorities. Each 
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Non-U.S. Benefit Plan is now and always has been operated in full compliance with all 
applicable non-United States Laws. 

SECTION 3.11 Labor and Employment Matters , (a) There are no material 
controversies pending or, to the knowledge of the Company, threatened between the Company or 
any Subsidiary and any of their respective employees. Neither the Company nor any Subsidiary 
is a party to any collective bargaining agreement or other labor union contract applicable to 
persons employed by the Company or any Subsidiary, nor, to the knowledge of the Company, 
are there any activities or proceedings of any labor union to organize any such employees. 
Neither the Company nor, to the knowledge of the Company, any Subsidiary has breached or 
otherwise failed to comply with any provision of any such agreement or contract, and there are 
no grievances outstanding against the Company or any Subsidiary under any such agreement or 
contract. There are no unfair labor practice complaints pending against the Company or any 
Subsidiary before the National Labor Relations Board or any current union representation 
questions involving employees of the Company or any Subsidiary. There is no strike, slowdown, 
work stoppage or lockout, or, to the knowledge of the Company, threat thereof, by or with 
respect to any employees of the Company or any Subsidiary. 

(b) The Company and, to the knowledge of the Company, the Subsidiaries are 
in compliance in all material respects with respect to all current employees with all Laws 
applicable to each of them and relating to the employment of labor, including those related to 
wages, hours, collective bargaining and the payment and withholding of taxes and other sums as 
required by the appropriate Governmental Authority and have withheld and paid to the 
appropriate Governmental Authority or are holding for payment not yet due to such 
Governmental Authority all amounts required to be withheld from employees of the Company or 
any Subsidiary and are not liable for any arrears of wages, taxes, penalties or other sums for 
failure to comply with any of the foregoing. The Company and, to the knowledge of the 
Company, the Subsidiaries have paid in full to all employees or adequately accrued for in 
accordance with GAAP consistently applied all wages, salaries, commissions, bonuses, benefits 
and other compensation due to or on behalf of such employees and there is no claim with respect 
to payment of wages, salary or overtime pay that has been asserted or is now pending or 
threatened before any Governmental Authority with respect to any persons cuiTently or formerly 
employed by the Company or, to the knowledge of the Company, any Subsidiary. Neither the 
Company nor any Subsidiary is a party to, or otherwise bound by, any consent decree with, or 
citation by, any Governmental Authority relating to employees or employment practices. There 
is no charge or proceeding with respect to a violation of any occupational safety or health 
standards that has been asserted or is now pending or, to the knowledge of the Company, 
threatened with respect to the Company. There is no charge of discrimination in employment or 
employment practices, for any reason, including, without limitation, age, gender, race, religion or 
other legally protected category, which has been asserted or is now pending or threatened before 
the United States Equal Employment Opportunity Commission, or, to the knowledge of the 
Company, any other Governmental Authority in any jurisdiction in which the Company or any 
Subsidiary has employed or employs any person. All individuals who are performing or have 
performed consulting or other services for the Company or, to the knowledge of the Company, 
any Subsidiary, whether as consultants, independent contractors, agents or otherwise, are or were 
correctly classified by the Company as either "independent contractors" or "employees," as the 
case may be, and, as of the Effective Time, will qualify for such classification under all 
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applicable Laws; there is no pending or, to the Company's knowledge, threatened Action against 
the Company or any Subsidiary by or on behalf of any such individuals or individuals, or by any 
Governmental Authority; and there is no labor union representing any such individuals or, to the 
Company's knowledge, any organizational effort currently being made by or on behalf of any 
labor organization to organize any such individuals. 

(c) All directors, officers, management employees, and technical and 
professional employees of the Company and the Subsidiaries are under written obligation (in 
such form or forms as has been provided or made available to Parent) to the Company and the 
Subsidiaries to maintain in confidence all confidential or proprietary information acquired by 
them in the course of their employment and to assign to the Company and the Subsidiaries all 
inventions made by them within the scope of their employment during such employment and for 
a reasonable period thereafter. 

SECTION 3.12 Real Property; Title to Assets , (a) Section 3.12(a) of the 
Company Disclosure Schedule lists each parcel of real property currently or formerly owned by 
the Company or any Subsidiary. Each parcel of real property owned by the Company or any 
Subsidiary (i) is owned free and clear of all mortgages, pledges, liens, security interests, 
conditional and installment sale agreements, encumbrances, charges or other claims of third 
parties of any kind, including, without limitation, any easement, right of way or other 
encumbrance to title, or any option, right of first refusal, or right of first offer (collectively, 
"Liens "), other than (A) Liens for current taxes and assessments not yet past due, (B) inchoate 
mechanics' and materialmen's Liens for construction in progress, (C) workmen's, repairmen's, 
warehousemen's and carriers' Liens arising in the ordinary course of business of the Company or 
such Subsidiary consistent with past practice, and (D) all matters of record, Liens and other 
imperfections of title and encumbrances that, individually or in the aggregate, would not have a 
Company Material Adverse Effect, and (ii) is neither subject to any governmental decree or 
order to be sold nor is being condemned, expropriated or otherwise taken by any public authority 
with or without payment of compensation therefor, nor, to the knowledge of the Company, has 
any such condemnation, expropriation or taking been proposed. 

(b) Section 3.12(b) of the Company Disclosure Schedule lists each parcel of 
real property currently leased or subleased by the Company or any Subsidiary, with the name of 
the lessor and the date of the lease, sublease, assignment of the lease, any guaranty given or 
leasing commissions payable by the Company or any Subsidiary in connection therewith and 
each amendment to any of the foregoing (collectively, the " Lease Documents "). True, correct 
and complete copies of all Lease Documents have been delivered to Parent. All such current 
leases and subleases are in full force and effect, are valid and effective in accordance with their 
respective terms, and there is not, under any of such leases, any existing material default or 
material event of default (or event which, with notice or lapse of time, or both, would constitute 
such default) by the Company or any Subsidiary or, to the Company's knowledge, by the other 
party to such lease or sublease, or person in the chain of title to such leased premises. 

(c) There are no contractual or legal restrictions that preclude or restrict the 
ability to use any real property owned or leased by the Company or any Subsidiary for the 
purposes for which it is currently being used. To the Company's knowledge, there are no 
material latent defects or materia] adverse physical conditions affecting the real property, or 
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improvements thereon, owned or leased by the Company or any Subsidiary other than those that 
would not, individually or in the aggregate, prevent or materially delay consummation of any of 
the Transactions or otherwise prevent or materially delay the Company from performing its 
obligations under this Agreement and would not have a Company Material Adverse Effect 

(d) Each of the Company and the Subsidiaries has good and valid title to, or, 
in the case of leased properties and assets, to the knowledge of the Company, valid leasehold or 
subleasehold interests in, all of its properties and assets, tangible and intangible, real, personal 
and mixed, used or held for use in its business, free and clear of any Liens, except for such 
imperfections of title, if any, that do not materially interfere with the present value of the subject 
property. 

SECTION 3.13 Intellectual Property , (a) Section 3.13(a) of the Company 
Disclosure Schedule accurately identifies all Company Registered IP (as defined in Section 
9.03(a)) and all unregistered trademarks currently used by the Company or any Subsidiary, 
indicating for each item thereof the beneficial owner thereof and, if different, the record owner 
thereof, the applicable registration, issuance or other identifying number and the date of 
registration, issuance or filing, as applicable. In the case of any Company Registered IP in which 
a person other than the Company or any Subsidiary holds any right granted directly or indirectly 
by the Company or any Subsidiary or any ownership interest, including but not limited to a right 
to exploit any Company Registered IP that is in the form of a copyright registration, 
Section 3.13(a) of the Company Disclosure Schedule identifies such person and accurately 
describes the extent of such interest, other than non-exclusive licenses to customers entered into 
in the ordinary course of business. 

(b) Section 3.13(b) of the Company Disclosure Schedule accurately (i) 
identifies all Company Licensed IP (as defined in Section 9.03(a)) (A) that is incorporated in 
products of the Company or any Subsidiary provided to customers or provided to customers in 
connection with products or services of the Company or any Subsidiary; (B) is "resold" or 
sublicensed to customers by the Company or any Subsidiary; (C) that is used by the Company or 
any Subsidiary as a development tool, excluding Shrinkwrap Software (as defined in 
Section 9.03(a)), or (D) is material to the business of the Company or any Subsidiary and is not 
covered under (A), (B) or (C); (ii) identifies the license or other agreement or understanding 
pursuant to which such Company Licensed IP is being licensed to or used by the Company or 
any Subsidiary (each, a ' license-In Agreement "): and (iii) sets forth a complete and accurate list 
of the amount of any remaining unused prepaid royalty and identifies those license-In 
Agreements under which royalty or license fees (excluding fees for maintenance and support) 
may become payable by the Company or such Subsidiary, as applicable, thereunder by reason of 
the passage of time, use or exploitation of the Intellectual Property (as defined in 
Section 9.03(a)) licensed thereunder. The rights licensed under each License-In Agreement shall 
be exercisable by the Surviving Corporation or a Subsidiary on and after the consummation of 
the Merger to the same extent and at the same cost as the Company or such Subsidiary, as 
applicable, prior to the consummation of the Merger and no party granting such rights has given 
formal written notice to the Company or, to the Company's knowledge, threatened, that it 
intends to terminate such License-In Agreement prior to the expiration thereof in accordance 
with its terms or not extend or renew or allow the Company or any Subsidiary to extend or renew 
such License-In Agreement. 
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(c) Except as set forth in Section 3. 13(c) of the Company Disclosure 
Schedule, (i) the Company or one of its Subsidiaries is the exclusive owner of the entire right, 
title and interest in and to each item of the Company Owned IP, including without limitation all 
Company Registered IP identified in Section 3.13(a) of the Company Disclosure Schedule, free 
and clear of any Liens, (ii) each item of Company Registered IP is subsisting, valid and 
enforceable and has not been adjudged invalid or unenforceable in whole or in part, (iii) to the 
Company's knowledge, (A) the Company has the right to enforce the Company Owned IP 
against third parties and (B) each item of the Company Licensed IP that is in the form of 
Registered Intellectual Property is subsisting, valid and enforceable and has not been adjudged 
invalid or unenforceable in whole or in part. Neither the Company nor any Subsidiary has done, 
or failed to do, any act or thing which may, after the Effective Time, prejudice the validity or 
enforceability of any Company Owned IP. To the Company's knowledge, no Actions have been 
threatened against the Company or any Subsidiary seeking to restrict the Company's or any 
Subsidiary's use of the Company IP or impair the validity or enforceability of the Company IP. 
No Company Owned IP, and to the knowledge of the Company, no Company Licensed IP, is 
subject to any outstanding consent, settlement, decree, order, injunction, judgment or ruling 
restricting the use of such Intellectual Property or that would impair the validity or enforceability 
of such Intellectual Property. Neither the Company nor any Subsidiary is obligated to make any 
payment to any person in connection with the manufacture, use, sale, importation, distribution, 
display, modification or other exploitation of any Company Owned IP or any of the products of 
the Company or any Subsidiary. The Company or a Subsidiary, as applicable, is free to make, 
use, modify, copy, distribute, sell, license, import, export and otherwise exploit all Company 
Owned IP on an exclusive basis subject to any nonexclusive (w) end-user licenses granted to 
customers; (x) distribution rights granted to resellers, original equipment manufacturers, private 
label partners, system integrators or distributors in the ordinary course of business; (y) 
nondisclosure or confidentiality agreements pursuant to which any person has been granted 
access to Company Owned IP but not the right to exploit such Company Owned IP; or (z) 
partner agreements based on the Company's standard form of partner agreement. To the 
knowledge of the Company, the Company or any Subsidiary, as applicable, is free to use, 
manufacture, sell, import, distribute, display modify or otherwise exploit the Company Licensed 
IP, including but not limited to all software development tools, library functions, compilers and 
other third party software that are required to operate or modify the software products of the 
Company or any Subsidiary, in the ordinary course of its business as presently conducted 
pursuant to and subject only to the terms of the License-In Agreements. No current or former 
employee, officer, director, stockholder, consultant or independent contractor of the Company or 
any Subsidiary has any valid right, claim or interest in or with respect to any Company IP which 
would impair or which could give rise to the impairment of the use, distribution, license or other 
exploitation of the Company IP by the Company or any Subsidiary. 

(d) Company Owned BP and Company Licensed IP set forth in Section 3.13(b) 
of the Company Disclosure Schedule includes all of the Intellectual Property used in the conduct 
of the business of the Company and the Subsidiaries as currently conducted and as currently 
expected by the Company to be conducted, including, without limitation, in respect of all 
products and services of the Company and the Subsidiaries. 

(e) The Company and each Subsidiary have taken reasonable measures and 
precautions necessary to protect, preserve and maintain the confidentiality and secrecy of all 
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trade secrets and other confidential information material to the business of the Company and the 
Subsidiaries and otherwise to maintain and protect the value of all Company Owned IP. Neither 
the Company nor any Subsidiary has disclosed or delivered or permitted to be disclosed or 
delivered to any person, and no person (other than employees or consultants of the Company and 
its Subsidiaries which need such information in the course of their employment) has access to or 
has any rights with respect to, trade secrets and other confidential information material to the 
business of the Company or any Subsidiary, the source code or any portion or aspect of the 
source code material to the business of the Company or any Subsidiary, or any proprietary 
information or algorithm contained in any source code of any software material to the business 
of the Company or any Subsidiary that comprises Company Owned IP, other than instances 
where such trade secrets, confidential information and source code has been disclosed subject to 
an agreement with any person pursuant to which such person is required to maintain the 
confidentiality thereof. Without limiting the generality of the foregoing, the Company has, and 
since its initial incorporation has had, a policy of requiring each employee of the Company or 
any Subsidiary, and each independent contractor, who is involved in, or who contributes to, the 
creation or development of any of the products of the Company or any Subsidiary or Intellectual 
Property to execute and deliver an agreement, substantially similar to the forms of agreement 
delivered by the Company to Parent, assigning to the Company full right, title and interest in and 
to what they create or develop in the scope of their employment or assignment, as applicable. 
The Company complies, and during the time period referenced above has complied, with such 
policy. No event has occurred, and no circumstance or condition exists, that with or without 
notice or lapse of time will, or could reasonably be expected to, result in the disclosure or 
delivery to any person of source code, or any portion or aspect of source code that is Company 
Owned IP. 

(f) (i) The use of the Company Owned IP and the operation of the business 
of the Company and the Subsidiaries as currently conducted does not infringe, misappropriate, 
violate, dilute or constitute the unauthorized use of any Intellectual Property of any third party 
and neither the Company nor any Subsidiary has received (A) any notice or claim either oral or 
written in the past three (3) years asserting or suggesting that any such infringement, 
misappropriation, violation, dilution or unauthorized use is or may be occurring or has or may 
have occurred, or (B) any written notice or claim since the time of the Company's initial public 
offering asserting or suggesting that any such infringement, misappropriation, violation, dilution 
or unauthorized use is or may be occurring or has or may have occurred that would be material to 
the business and operations of the Company or any Subsidiary. No Action is pending or, to the 
Company's knowledge, threatened, nor is there any pending claim or demand, which challenges 
the ownership, legality, validity, enforceability, use, exploitation or modification by the 
Company or any Subsidiary of such Company Owned IP. No Company Owned IP and to the 
knowledge of the Company, no Company Licensed IP is subject to any outstanding order, 
judgment, decree, or stipulation restricting the use thereof by the Company or any Subsidiary or, 
in the case of any Intellectual Property licensed by the Company or any Subsidiary to others, 
restricting the sale, transfer, assignment or licensing thereof by the Company or such Subsidiary 
to any person. 

(ii) To the Company's knowledge, the use by the Company or any 
Subsidiary of the Company Licensed IP does not infringe, misappropriate, violate, dilute or 
constitute the unauthorized use of any Intellectual Property of any third party. 
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(iii) The Company has the right to grant the licenses it grants in the 

course of its business. 

(iv) To the knowledge of the Company, the Company has the right to 
conduct its business as it is currently conducted. 

(g) No trademark included in the Company Registered IP is now involved in 
any opposition or cancellation proceeding and, to the knowledge of the Company, no trademark 
that is currently used by the Company has been involved in any opposition or cancellation 
proceeding. No patent or patent application included in the Company Registered IP is now 
involved in any interference, reissue or reexamination proceeding. 

(h) To the knowledge of the Company, no person is infringing or 
misappropriating any Company Owned IP in any material respect or making any otherwise 
unlawful use of any products of the Company or any Subsidiary in any material respect. Neither 
the Company nor any Subsidiary has initiated and is maintaining before a court or in an 
arbitration proceeding claims or causes of action against other persons for infringement by such 
persons of Company Owned IP (including claims for past infringement of Intellectual Property). 
Neither the Company nor any Subsidiary has, during the twelve (12) month period prior to the 
date hereof, threatened in a writing sent by the Company's legal department or outside counsel to 
initiate such proceeding. 

(i) No Company Owned IP and, to the Company's knowledge, no Company 
Licensed IP, incorporated into or used in conjunction with any product, system, program or 
software module that is or was used in or material to (or that relates to) the assets of the 
Company or any Subsidiary, including but not limited to the products of the Company and any 
Subsidiary, contains any "back door," "time bomb," 'Trojan horse," "worm," "drop dead 
device," "virus" or other software routines or hardware components designed to permit 
unauthorized access or to disable or erase software, hardware or data or otherwise adversely 
impact the operation of the Company Owned IP or Company Licensed IP or other software 
programs or operating systems without the consent of the user. The Company has obtained all 
approvals necessary for exporting the products of the Company and the Subsidiaries outside the 
United States and importing the Company's software products into any country in which the 
Company's software products are now sold or licensed for use, and all such export and import 
approvals in the United States and throughout the world are valid, current, outstanding and in full 
force and effect. 

(j) None of the software products of the Company or any Subsidiary is, in 
whole or in part, subject to the provisions of any open source or other source code license 
agreement that (i) requires the distribution of source code in connection with the distribution of 
the licensed software in object code form; (ii) prohibits or limits the Company or any Subsidiary 
from charging a fee or receiving consideration in connection with sublicensing or distributing 
such licensed software (whether in source code or object code form); or (iii) allows a customer or 
requires that a customer have the right to decompile, disassemble or otherwise reverse engineer 
the software by its terms and not by operation of law. 
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(k) The consummation of the Merger will not result in Parent being bound by 
any non-compete or other restrictions on the operations of any business of Parent or the granting 
by Parent of any rights or licenses to any Company IP to a third party (including, without 
limitation, a covenant not to sue). 

SECTION 3.14 Taxes . The Company and the Subsidiaries have filed all 
United States federal, state, local and, to the knowledge of the Company, non-United States Tax 
returns and reports required to be filed by them and have paid and discharged all Taxes required 
to be paid or discharged, other than such payments as are being contested in good faith by 
appropriate proceedings. All such Tax returns are true, accurate and complete in all material 
respects. Neither the IRS nor any other United States or non-United States taxing authority or 
agency is now asserting or, to the knowledge of the Company, threatening to assert against the 
Company or any Subsidiary any deficiency or claim for any Taxes or interest thereon or 
penalties in connection therewith. Neither the Company nor any Subsidiary has granted any 
waiver of any statute of limitations with respect to, or any extension Of a period for the 
assessment of, any Tax that is still in effect. The accruals and reserves for Taxes reflected in the 
March 2003 Balance Sheet are adequate to cover all Taxes accruable through such date 
(including interest and penalties, if any, thereon) in accordance with GAAP. Neither the 
Company nor any Subsidiary has made an election under Section 341(f) of the Code. There are 
no Tax liens upon any property or assets of the Company or any of the Subsidiaries except liens 
for current Taxes not yet due. Neither the Company nor any of the Subsidiaries has been 
required to include in income any adjustment pursuant to Section 481 of the Code by reason of a 
voluntary change in accounting method initiated by the Company or any of the Subsidiaries, and 
the IRS has not initiated or proposed any such adjustment or change in accounting method, in 
either case which adjustment or change would have a Company Material Adverse Effect. 
Neither the Company nor any Subsidiary has been a "distributing corporation" or a "controlled 
corporation" in a distribution intended to qualify under Section 355(e) of the Code within the 
past five years. To the knowledge of the Company, neither the Company nor any of its affiliates 
has taken or agreed to take any action that would prevent the Merger or the Integrated Merger 
from qualifying as a reorganization within the meaning of Section 368(a) of the Code. The 
Company is not aware of any agreement, plan or other circumstance that would prevent the 
Merger from qualifying as a reorganization within the meaning of Section 368(a) of the Code. 

SECTION 3.15 Environmental Matters . Except as described in Section 3.15 of 
the Company Disclosure Schedule or as would not, individually or in the aggregate, prevent or 
materially delay consummation of any of the Transactions or otherwise prevent or materially 
delay the Company from performing its obligations under this Agreement and would not, 
individually or in the aggregate, have a Company Material Adverse Effect, (a) neither the 
Company nor any Subsidiary has violated or is in violation of any Environmental Law; (b) none 
of the properties currently or formerly owned, leased or operated by the Company or any 
Subsidiary (including, without limitation, soils and surface and ground waters) are contaminated 
with any Hazardous Substance; (c) neither the Company nor any Subsidiary is actually, 
potentially or allegedly liable for any off-site contamination by Hazardous Substances; 
(d) neither the Company nor any Subsidiary is actually, potentially or allegedly liable under any 
Environmental Law; (e) each of the Company and each Subsidiary has all permits, licenses and 
other authorizations required under any Environmental Law (' 'Environmental Permits "); and 
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(f) each of the Company and each Subsidiary has always been and is in compliance with its 
Environmental Permits. 

SECTION 3.16 Material Contracts , (a) Subsections (i) through (xx) of 
Section 3.16 of the Company Disclosure Schedule lists the following written or oral contracts, 
agreements, arrangements, notes, bonds, indentures, mortgages, guarantees, options, leases, 
licenses, sales and purchase orders, warranties, commitments and other instruments of any kind 
in effect (each a "Contract ") and each License-In Agreement to which the Company or any 
Subsidiary is a party (such Contracts and license-In Agreements as are required to be set forth in 
Section 3.16 of the Company Disclosure Schedule being the ' Material Contracts "): 

(i) each "material contract" (as such term is defined in Item 
610(b)(10) of Regulation S-K of the SEC) with respect to the Company and its Subsidiaries; 

(ii) each Contract in effect on the date of the Agreement that has been 
discussed with the audit committee of the Company Board or with the auditors of the Company; 

(iii) all Contracts of the Company or any Subsidiary, other than with a 
customer, pursuant to which the Company or any Subsidiary received (or was entitled to receive) 
or paid (or was obligated to pay) $200,000 or more over the term of such Contract or agreement 
(provided that such Contract was executed on or after January 1, 2002 and remains in effect as of 
the date of this Agreement); 

(iv) each Significant Customer Contract (as defined below); 

(v) each Significant Customer Contract in excess of $500,000 in effect 
on the date of this Agreement (A) under which the Company or any Subsidiary commits to any 
person after the date hereof to (1) develop software without charge or (2) incorporate any 
software into any of the Company's products, (B) that amends or deletes the provisions limiting 
damages for which the Company would be liable contained in the form agreement provided by 
the Company to Parent (the "Form Agreement" ) for such Contract type (other than to limit 
damages to (x) up to a four-times contract price multiple or (y) not more than $500,000); (C) that 
contains warranties substantially different from those contained the Form Agreement for such 
Contract type and jurisdiction (excluding mere extensions of the warranty period for a total 
warranty period of up to 180 days), (D) that is subject to customer acceptance or approval or 
otherwise provides for product returns, exchanges or forfeiture, service refunds or order or 
shipment cancellation (other than as contained in the Form Agreement for such Contract type), 
(E) that commits the Company to deliver a product or service of the Company in the future, (F) 
that is subject to any side letter or separate Contract that is not part of the Form Agreement for 
such Contract type or any amendment or addendum referenced in such Form Agreement, or (G) 
that contains payment terms of longer than 6 months; 

(vi) each Contract that either individually or in the aggregate, if 
terminated or expired, would materially impair or prevent the Company's ability to (A) develop, 
use, sell, distribute or manufacture any products or services provided to customers in the twelve 
(12) months ended March 31, 2003; (B) enter a line of business currently contemplated by the 
Company or any Subsidiary; (C) conduct internal operations in substantially the same manner 
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and with substantially the same cost structure as conducted by the Company in the twelve (12) 
month period ended March 31, 2003; 

(vii) each Contract that requires payment by or to the Company or any 
Subsidiary after March 31, 2003 of $500,000 or more; 

(viii) each Contract that either individually or in the aggregate is 
material to any line of business of the Company or any Subsidiary that requires any consent or 
other action by any person for, or will be subject to default, termination, material repricing or 
other renegotiation, or cancellation because of, the Transactions; 

(ix) each Contract relating to any legal entity in the nature of a 
partnership, limited liability company, or joint venture, in which the Company owns more than 
25% of the voting rights, or a material strategic alliance; 

(x) all broker, distributor, dealer, manufacturer's representative, 
franchise, agency, sales promotion, market research, marketing consulting and advertising 
Contracts to which the Company or any Subsidiary is a party that are involved in over $200,000 
of business with the Company in the period since January 1 , 2002; 

(xi) all management Contracts in effect (excluding Contracts for 
employment), including any Contracts involving the payment of royalties or other amounts 
calculated based upon the revenues or income of the Company or any Subsidiary or income or 
revenues related to any product of the Company or any Subsidiary to which the Company or any 
Subsidiary is a party; 

(xii) all Contracts evidencing indebtedness incurred other than in the 
ordinary course of business (such as trade payables, capital leases and purchase money 
indebtedness); 

(xiii) all Contracts, other than software licenses or consulting service 
agreements, with any Governmental Authority to which the Company or any Subsidiary is a 
party; 

(xi v) all Contracts that limit, or purport to limit, the ability of the 
Company or any Subsidiary to compete in any line of business or with any person or entity or in 
any geographic area or during any period of time; 

(xv) all Contracts providing for benefits under any Plan; 

(xvi) all material Contracts that result in any person or entity holding a 
power of attorney from the Company or any Subsidiary that relates to the Company, any 
Subsidiary or their respective businesses; 

(xvii) all Contracts for employment required to be listed in 
Section 3.10(a) of the Company Disclosure Schedule; 
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(xviii) each material Contract with any present director or executive 
officer of the Company or any of its Subsidiaries or any stockholder who owns or controls ten 
percent (10%) or more of the Shares, provided that any agreement that requires the payment of 
$60,000 per annum shall be deemed to be material; 

(xix) each Significant Customer Contract in excess of $500,000 entered 
into since March 31, 2002 that requires the Company or any Subsidiary to grant "most favored 
customer" pricing to any other person; and 

(xx) all other Contracts and agreements, whether or not made in the 
ordinary course of business, which are material to the Company and the Subsidiaries taken as a 
whole or the conduct of their respective businesses, or the absence of which would, individually 
or in the aggregate, prevent or materially delay consummation of any of the Transactions or 
otherwise prevent or materially delay the Company from performing its obligations under this 
Agreement or would, individually or in the aggregate, have a Company Material Adverse Effect. 

For purposes of this Section 3.16 and Section 3.21, "Significant Customer 
Contract " means, every Contract of the Company or any Subsidiary entered into after March 31, 
2002 with a customer headquartered in the United States that contemplates that the Company or 
a Subsidiary may receive revenues of $100,000 or more for products or services and every 
Contract of the Company or any Subsidiary entered into after March 31, 2002 with a customer 
headquartered outside of the United States that contemplates that the Company or a Subsidiary 
may receive revenues of $250,000 or more for products or services. 

(b) Except as would not, individually or in the aggregate, prevent or 
materially delay consummation of any of the Transactions or otherwise prevent or materially 
delay the Company from performing its obligations under this Agreement and would not, 
individually or in the aggregate, have a Company Material Adverse Effect, (i) each Material 
Contract is a legal, valid and binding agreement, and none of the Material Contracts is in default 
by its terms or has been canceled by the other party; (ii) to the Company's knowledge, no other 
party is in breach or violation of, or default under, any Material Contract; (iii) the Company and 
the Subsidiaries have not received any claim of default under any such agreement; and (iv) 
neither the execution of this Agreement nor the consummation of any Transaction shall 
constitute a default under, give rise to cancellation rights under, or otherwise adversely affect any 
of the material rights of the Company or any Subsidiary under any Material Contract. The 
Company has furnished or made available to Parent true and complete copies of all Material 
Contracts, including any amendments thereto. 

(c) Neither the Company nor any Subsidiary is a party to or otherwise bound 

by: 

(i) any fidelity or surety bond or completion bond except as required 
pursuant to Section 412 of ERISA; 

(ii) other than the money back guarantees contained in license 
agreements to the Company's end user customers ( "End User Agreements "), any Contract 
pursuant to which the Company or any Subsidiary has agreed to provide liquidated damages in 
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excess of $500,000 (for the Company) or £500,000 (for the Subsidiaries) individually for failure 
to meet performance or quality milestones; 

(iii) other than End User Agreements or agreements with sales agents 
or distributors of the Company's products, any Contract pursuant to which the Company or any 
Subsidiary has agreed to provide (A) indemnification other than routine worldwide 
indemnification to a third party in the ordinary course consistent with past practices (other than 
this Agreement) or (B) guaranty to a third party (other than this Agreement); 

(iv) any Contract entered into since March 31, 2002 relating to the 
acquisition of assets, property or any interest in any business enterprise having a value in excess 
of $200,000 or disposition of assets, property or any interest in any business enterprise outside 
the ordinary course of the Company's or any Subsidiary's business; 

(v) any material joint marketing or development Contract; or 

(vi) any agreement pursuant to which the Company has granted or may 
grant in the future, to any party any source code which is Company Owned IP or Company 
Licensed IP, a license or option or other right to use or acquire source code other than source 
code licenses contained in each End User Agreement, or agreement with sales agents or 
distributors of the Company's products, all forms of which have been provided to Parent. 

SECTION 3.17 Insurance , (a) Section 3.17(a) of the Company Disclosure 
Schedule sets forth, with respect to each insurance policy under which the Company or any 
Subsidiary is currently or has been an insured, a named insured or otherwise the principal 
beneficiary of coverage at any time within the past year, (i) the names of the insurer, the 
principal insured and each named insured, (ii) the policy number, (iii) the period, scope and 
amount of coverage and (iv) the premium charged. All material insurable risks of the Company 
and the Subsidiaries in respect of the businesses of each are covered by such insurance policies 
and the types and amounts of coverage provided therein are usual and customary in the context 
of the businesses and operations in which the Company and the Subsidiaries are engaged. 

(b) With respect to each such insurance policy: (i) the policy is legal, valid, 
binding and enforceable in accordance with its terms and, except for policies that have expired 
under their terms in the ordinary course, is in full force and effect; (ii) neither the Company nor 
any Subsidiary is in material breach or material default (including any such breach or default 
with respect to the payment of premiums or the giving of notice), and no event has occurred 
which, with notice or the lapse of time, would constitute such a breach or default, or permit 
termination or modification, under the policy; and (iii) to the knowledge of the Company, no 
insurer on the policy has been declared insolvent or placed in receivership, conservatorship or 
liquidation. 

(c) At no time subsequent to March 31, 2002 has the Company or any 
Subsidiary (i) been denied any insurance or indemnity bond coverage which it has requested, (ii) 
made any material reduction in the scope or amount of its insurance coverage, or (iii) received 
notice from any of its insurance carriers that any insurance premiums will be subject to increase 
in an amount materially disproportionate to the amount of the increases with respect thereto (or 
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with respect to similar insurance) in prior years or that any insurance coverage listed in 
Section 3.17(a) of the Company Disclosure Schedule will not be available in the future 
substantially on the same terms as are now in effect. 

SECTION 3.18 Board Approval; Vote Required , (a) The Company Board, by 
resolutions duly adopted by unanimous at a meeting duly called and held and at which all 
members were present and voted and not subsequently rescinded or modified in any way, has 
duly (i) determined that this Agreement and the Merger are fair to and in the best interests of the 
Company and its stockholders, (ii) approved this Agreement, the Merger and the other 
Transactions and declared their advisability, (iii) resolved to recommend that the stockholders of 
the Company approve and adopt this Agreement and approve the Merger and (iv) other than as 
set forth in Section 3.18(a) of the Company Disclosure Schedule, confirmed that the Company 
Stock Options will not accelerate as a result of the Merger. 

. (b) The only vote of the holders of any class or series of capital stock of the 
Company necessary to approve this Agreement, the Merger and the other Transactions is the 
affirmative vote of the holders of a majority of the Shares in favor of the approval and adoption 
of this Agreement. 

SECTION 3.19 Information to Be Supplied , (a) The information supplied by 
the Company for inclusion in the Registration Statement and the Proxy Statement shall not, at (i) 
the time the Registration Statement is declared effective, (ii) the time the Proxy Statement (or 
any amendment thereof or supplement thereto) is first mailed to the stockholders of the 
Company, (iii) the time of the Company Stockholders' Meeting and (iv) the Effective Time, 
contain any untrue statement of a material fact or fail to state any material fact required to be 
stated therein or necessary in order to make the statements therein, in light of the circumstances 
under which they were made, not misleading. If, at any time prior to the Effective Time, any 
event or circumstance relating to the Company or any Subsidiary, or their respective officers or 
directors, should be discovered by the Company which should be set forth in an amendment or a 
supplement to the Registration Statement or Proxy Statement, the Company shall promptly 
inform Parent. All documents that the Company is responsible for filing with the SEC in 
connection with the Merger or the other Transactions will comply as to form and substance in all 
material respects with the applicable requirements of the Securities Act and the rules and 
regulations thereunder and the Exchange Act and the rules and regulations thereunder. 

(b) Notwithstanding the foregoing provisions of this Section 3.19, no 
representation or warranty is made by the Company with respect to statements made or 
incorporated by reference in the Registration Statement or the Proxy Statement based on 
information supplied by or on behalf of Parent or Merger Sub for inclusion or incorporation by 
reference therein or based on information which is not made in or incorporated by reference in 
such documents but which should have been disclosed pursuant to Section 4.13. 

SECTION 3.20 Customers and Suppliers . Section 3.20 of the Company 
Disclosure Schedule sets forth a true and complete list of the Company's top ten customers 
(based on the revenue from such customer during the twelve (12) month period ended March 31, 
2003). No customer that accounted for more than two percent of the Company's consolidated 
revenues during the twelve (12) month period ended March 31, 2003 and no material supplier of 
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the Company and its Subsidiaries, (i) has cancelled or otherwise terminated any Contract with 
the Company or any Subsidiary prior to the expiration of the Contract term, (ii) has returned, or 
threatened to return, a substantial amount of any of the products, equipment, goods and services 
purchased from the Company or any Subsidiary, or (iii) to the Company's knowledge, has 
threatened, or indicated its intention, to cancel or otherwise terminate its relationship with the 
Company or its Subsidiaries or to reduce substantially its purchase from or sale to the Company 
or any Subsidiary of any products, equipment, goods or services. Neither the Company nor any 
Subsidiary has (i) breached any agreement with or (ii) engaged in any fraudulent conduct with 
respect to, any such customer or supplier of the Company or a Subsidiary. 

SECTION 3.21 Product Warranties . Section 3.21 of the Company Disclosure 
Schedule sets forth a copy of the standard forms of written warranties and guaranties by the 
Company or any Subsidiary utilized with respect to its products or services. With respect to 
Significant Customer Contracts entered into since March 31, 2002 that contemplate an exchange 
of value in excess of $500,000, there have not been any material deviations from such warranties 
and guaranties that would obligate the Company or any Subsidiary to provide products or 
services in any form or manner not consistent with the relevant specifications for such products 
or services, and none of the Company's nor any Subsidiary's salespeople, employees, 
distributors or agents is authorized to undertake obligations to any customer or to other third 
parties in excess of such warranties or guaranties without the approval of the Company's finance 
or legal departments. 

SECTION 3.22 Certain Business Practices . None of the Company or, to the 
knowledge of the Company, any Subsidiary or, to the knowledge of the Company, any directors 
or officers, agents or employees of the Company or any Subsidiary, has (i) used any ftmds for 
unlawful contributions, gifts, entertainment or other unlawful expenses related to political 
activity; (ii) made any unlawful payment to foreign or domestic government officials or 
employees or to foreign or domestic political parties or campaigns or violated any provision of 
the Foreign Corrupt Practices Act of 1977, as amended; or (iii) made any payment in the nature 
of criminal bribery. 

SECTION 3.23 Affiliates . Except for the persons listed in Section 3.23 of the 
Company Disclosure Schedule, there are no persons who, to the knowledge of the Company, 
may be deemed to be affiliates of the Company under Rule 145 of the Securities Act ( "Company 
Affiliates "). 

SECTION 3.24 Interested Party Transactions . No director, officer or other 
affiliate of the Company has or has had, directly or indirectly, (i) an economic interest in any 
person that has furnished or sold, or furnishes or sells, services or products that the Company or 
any Subsidiary furnishes or sells, or proposes to furnish or sell; (ii) an economic interest in any 
person that purchases from or sells or furnishes to, the Company or any Subsidiary, any goods or 
services; (iii) a beneficial interest in any Contract included in Section 3.13 or 3.16 of the 
Company Disclosure Schedule; or (iv) any contractual or other arrangement with the Company 
or any Subsidiary; provided, however, that ownership of no more than one percent (1%) of the 
outstanding voting stock of a publicly traded corporation shall not be deemed an "economic 
interest in any person" for purposes of this Section 3.24. The Company and the Subsidiaries 
have not, since July 30, 2002, (i) extended or maintained credit, arranged for the extension of 
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credit or renewed an extension of credit in the form of a personal loan to or for any director or 
executive officer (or equivalent thereof) of the Company, or (ii) materially modified any term of 
any such extension or maintenance of credit. There are no extensions of credit maintained by the 
Company or any of its Subsidiaries to which the second sentence of Section 13(k)(l) of the 
Exchange Act applies. 

SECTION 3.25 Takeover Statutes . The Company Board has taken all actions 
so that the restrictions contained in Section 203 of the DGCL applicable to a "business 
combination" (as defined in such Section 203), and any other similar applicable Law C Takeover 
Statutes" ), will not apply to Parent or Merger Sub with respect to the execution, delivery or 
performance of this Agreement and the consummation of die Merger and the other Transactions. 

SECTION 3.26 Representations Complete . The representations and warranties 
made by the Company in this Agreement, the statements made in any Schedules or certificates 
furnished by the Company pursuant to this Agreement, and the statements made by the Company 
in any documents mailed, delivered or furnished to the stockholders or the Company in 
connection with soliciting their proxy or consent to this Agreement and the Merger, do not 
contain and will not contain, as of their respective dates and as of the Effective Time, any untrue 
statement of a material fact, nor do they omit or will they omit, as of their respective dates or as 
of the Effective Time, to state any material fact necessary in order to make the statement 
contained herein or therein, in the light of the circumstances under which they were made, not 
misleading. 

SECTION 3.27 Opinion of Financial Advisor . The Company Board has 
received the opinion of Citigroup Global Markets Inc., dated the date of this Agreement, to the 
effect that, as of the date of this Agreement, the Merger Consideration is fair, from a financial 
point of view, to the holders of Company Common Stock (the "Company Fairness Opinion "), a 
true and complete copy of the written opinion of which will be delivered to Parent promptly after 
receipt thereof by the Company solely for informational purposes. The Company has been 
authorized by Citigroup Global Markets Inc. to permit, subject to the prior review and consent by 
Citigroup Global Markets Inc., the inclusion of the Company Fairness Opinion (or a reference 
thereto) in the Proxy Statement. 

SECTION 3.28 Brokers . No broker, finder or investment banker (other than 
Citigroup Global Markets Inc.) is entitled to any brokerage, finder's or other fee or commission 
in connection with the Transactions based upon arrangements made by or on behalf of the 
Company. The Company has heretofore furnished to Parent a complete and correct copy of all 
agreements between the Company and Citigroup Global Markets Inc. pursuant to which such 
firm would be entitled to any payment relating to the Transactions. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

As an inducement to the Company to enter into this Agreement, Parent and 
Merger Sub hereby, jointly and severally, represent and warrant to the Company that, except as 
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set forth in the Parent Disclosure Schedule (the " Parent Disclosure Schedule ") delivered by 
Parent to the Company prior to the execution and delivery of this Agreement (which Parent 
Disclosure Schedule shall specifically identify the specific Section or subsection, as applicable, 
to which each such exception relates): 

SECTION 4.01 Corporate Organization . Each of Parent and Merger Sub is a 
corporation duly organized, validly existing and in good standing under the laws of the State of 
Delaware and has the requisite corporate power and authority and all necessary governmental 
approvals to own, lease and operate its properties and to carry on its business as it is now being 
conducted, except where the failure to be so organized, existing or in good standing or to have 
such power, authority and governmental approvals would not, individually or in the aggregate, 
prevent or materially delay consummation of any of the Transactions or otherwise prevent or 
materially delay Parent or Merger Sub from performing their obligations under this Agreement 
and would not, individually or in the aggregate, have a Parent Material Adverse Effect (as 
defined in Section 9.03(a)). Each of Parent and Merger sub are duly qualified or licensed as a 
foreign corporation to do business, and are in good standing, in each jurisdiction where the 
character of the properties owned, leased or operated by it or the nature of its business makes 
such qualification or licensing necessary, except for such failures to be so qualified or licensed 
and in good standing that would not, individually or in the aggregate, prevent or materially delay 
consummation of any of the Transactions or otherwise prevent or materially delay Parent and 
Merger Sub from performing their respective obligations under this Agreement and would not, 
individually or in the aggregate, have a Parent Material Adverse Effect. 

SECTION 4.02 Certificate of Incorporation and By-Laws . Parent has 
heretofore furnished to the Company a complete and correct copy of the Certificate of 
Incorporation and the By-Laws of Parent and the Certificate of Incorporation and By-Laws of 
Merger Sub, each as amended to date. Such Certificates of Incorporation and By-Laws are in 
full force and effect. Neither Parent nor Merger Sub is in violation of any of the provisions of its 
Certificate of Incorporation or By-Laws. 

SECTION 4.03 Capitalization , (a) The authorized capital stock of Parent 
consists of (i) 300,000,000 shares of Parent Common Stock and (ii) 5,000,000 shares of preferred 
stock, par value $0,001 per share ( "Parent Preferred Stock "), 300,000 shares of which have been 
designated Series A Junior Participating Preferred Stock. As of June 30, 2003, (i) 36,654,272 
shares of Parent Common Stock were issued and outstanding, all of which were validly issued, 
fully paid and non-assessable, (ii) 548,704 shares of Parent Common Stock were held in the 
treasury of Parent, (iii) no shares of Parent Common Stock were held by subsidiaries of Parent 
and (iv) 1,628,344 shares of Parent Common Stock were reserved for future issuance pursuant to 
stock options. As of the date of this Agreement, no shares of Parent Preferred Stock are issued 
and outstanding. Except as set forth in this Section 4.03 and except for stock options granted 
pursuant to the stock option plans of Parent (the " Parent Stock Option Plans "), rights granted to 
the holders of Parent's 4 Vi% Convertible Subordinated Notes due 2005 to convert such notes 
into Parent Common Stock and rights to purchase Parent Common Stock pursuant to the Parent 
Rights Agreement, there are no options, warrants or other rights, agreements, arrangements or 
commitments of any character relating to the issued or unissued capital stock of Parent or Merger 
Sub or obligating Parent or Merger Sub to issue or sell any shares of capital stock of, or other 
equity interests in, Parent or Merger Sub. All shares of Parent Common Stock subject to 
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issuance as aforesaid, upon issuance on the terms and conditions specified in the instruments 
pursuant to which they are issuable, will be duly authorized, validly issued, fully paid and non- 
assessable. There are no outstanding contractual obligations of Parent or Merger Sub to 
repurchase, redeem or otherwise acquire any shares of Parent Common Stock or any capital 
stock of Merger Sub. There are no outstanding contractual obligations of Parent to provide funds 
to, or make any investment (in the form of a loan, capital contribution or otherwise) in, Merger 
Sub or any other person. 

(b) The authorized capital stock of Merger Sub consists of 1 ,000 shares of 
common stock, par value $0,001 per share, all of which are duly authorized, validly issued, fully 
paid and non-assessable and free of any preemptive rights in respect thereof and all of which are 
owned by Parent. Each outstanding share of capital stock of Merger Sub is duly authorized, 
validly issued, fully paid and non-assessable and each such share is owned by Parent or Merger 
Sub free and clear of all security interests, liens, claims, pledges, options, rights of first refusal, 
agreements, limitations on Parent's or Merger Sub's voting rights, charges and other 
encumbrances of any nature whatsoever, except where failure to own such shares free and clear 
would not, individually or in the aggregate, have a Parent Material Adverse Effect. 

(c) The shares of Parent Common Stock to be issued pursuant to the Merger 
(i) will be duly authorized, validly issued, fully paid and non-assessable and not subject to 
preemptive rights created by statute, the Parent's Certificate of Incorporation or By-Laws or any 
agreement to which the Parent is a party or is bound and (ii) will, when issued, be registered 
under the Securities Act and the Exchange Act and registered or exempt from registration under 
applicable Blue Sky Laws. 

SECTION 4.04 Authority Relative to This Agreement . Each of Parent and 
Merger Sub has all necessary corporate power and authority to execute and deliver this 
Agreement, to perform its obligations hereunder and to consummate the Transactions. The 
execution and delivery of this Agreement by Parent and Merger Sub and the consummation by 
Parent and Merger Sub of the Transactions have been duly and validly authorized by all 
necessary corporate action, and no other corporate proceedings on the part of Parent or Merger 
Sub are necessary to authorize this Agreement or to consummate the Transactions (other than, 
with respect to the Merger, the filing and recordation of the Certificate of Merger as required by 
the DGCL). This Agreement has been duly and validly executed and delivered by Parent and 
Merger Sub and, assuming due authorization, execution and delivery by the Company, 
constitutes a legal, valid and binding obligation of each of Parent and Merger Sub, enforceable 
against each of Parent and Merger Sub in accordance with its terms. 

SECTION 4.05 No Conflict: Required Filines and Consents , (a) The 
execution and delivery of this Agreement by Parent and Merger Sub does not, and the 
performance of this Agreement by Parent and Merger Sub will not, (i) conflict with or violate the 
Certificate of Incorporation or By-laws of either Parent or Merger Sub, (ii) assuming that all 
consents, approvals, authorizations and other actions described in Section 4.05(b) have been 
obtained and all filings and obligations described in Section 4.05(b) have been made, conflict 
with or violate any Law applicable to Parent or Merger Sub or by which any property or asset of 
either of them is bound or affected, or (iii) result in any breach of, or constitute a default (or an 
event which, with notice or lapse of time or both, would become a default) under, or give to 
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others any rights of termination, amendment, acceleration or cancellation of, or result in the 
creation of a lien or other encumbrance on any property or asset of Parent or Merger Sub 
pursuant to, any note, bond, mortgage, indenture, contract, agreement, lease, license, permit, 
franchise or other instrument or obligation to which Parent or Merger Sub is a party or by which 
Parent or Merger Sub or any property or asset of either of them is bound or affected, except, with 
respect to clauses (ii) and (iii), for any such conflicts, violations, breaches, defaults or other 
occurrences which would not, individually or in the aggregate, prevent or materially delay 
consummation of any of the Transactions or otherwise prevent or materially delay Parent and 
Merger Sub from performing their obligations under this Agreement and would not, individually 
or in the aggregate, have a Parent Material Adverse Effect. 

(b) The execution and delivery of this Agreement by Parent and Merger Sub 
does not, and the performance of this Agreement by Parent and Merger Sub will not, require any 
consent, approval, authorization. or permit of, or filing with or notification to, any Governmental 
Authority, except (i) for applicable requirements, if any, of the Securities Act, the Exchange Act, 
Blue Sky Laws and state takeover laws, the HSR Act, the requirements of Law n. 8.884 of 
June 11, 1994, as amended, in Brazil and filing and recordation of the Certificate of Merger as 
required by the DGCL, and (ii) where the failure to obtain such consents, approvals, 
authorizations or permits, or to make such filings or notifications, would not, individually or in 
the aggregate, prevent or materially delay consummation of the Transactions, or otherwise 
prevent Parent or Merger Sub from performing their obligations under this Agreement and would 
not, individually or in the aggregate, have a Parent Material Adverse Effect. 

SECTION 4.06 Compliance . Neither Parent nor Merger Sub is in conflict with, 
or in default, breach or violation of, (a) any Law applicable to Parent or Merger Sub or by which 
any property or asset of Parent or Merger Sub is bound or affected, or (b) any note, bond, 
mortgage, indenture, contract, agreement, lease, license, franchise or other instrument or 
obligation to which Parent or Merger Sub is a party or by which Parent or Merger Sub or any 
property or asset of Parent or Merger Sub is bound, except for any such conflicts, defaults, 
breaches or violations that would not, individually or in the aggregate, prevent or materially 
delay consummation of any of the Transactions or otherwise prevent or materially delay either 
Parent or Merger Sub from performing its obligations under this Agreement and would not, 
individually or in the aggregate, have a Parent Material Adverse Effect. 

SECTION 4.07 SEC Filings: Financial Statements , (a) Parent has filed all 
forms, reports and documents required to be filed by it with the SEC since June 30, 2000 
(collectively, the "Parent SEC Reports "). The Parent SEC Reports (i) were prepared in all 
material respects in accordance with either the requirements of the Securities Act or the 
Exchange Act, as the case may be, and the rules and regulations promulgated thereunder, and (ii) 
did not, at the time they were filed, or, if amended, as of the date of such amendment, contain 
any untrue statement of a material fact or omit to state a material fact required to be stated 
therein or necessary in order to make the statements made therein, in the light of the 
circumstances under which they were made, not misleading. 

(b) Each of the consolidated financial statements (including, in each case, any 
notes thereto) contained in the Parent SEC Reports was prepared in accordance with GAAP 
applied on a consistent basis throughout the periods indicated (except as may be indicated in the 
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notes thereto or, in the case of unaudited statements, as permitted by Fonn 10-Q) and each fairly 
presents the consolidated financial position, results of operations and cash flows of Parent and its 
consolidated subsidiaries as at the respective dates thereof and for the respective periods 
indicated therein, except as otherwise noted therein (subject, in the case of unaudited statements, 
to normal and recurring year-end adjustments which have not had, and would not have, a Parent 
Material Adverse Effect). 

(c) Parent has heretofore furnished or made publicly available to the Company 
complete and correct copies of all amendments and modifications that have not been filed by 
Parent with the SEC to all agreements, documents and other instruments that previously had 
been filed by Parent with the SEC and are currently in effect. 

SECTION 4.08 Absence of Certain Changes or Events . Since June 30, 2002, 
except as set forth in Section 4.08 of the Parent Disclosure Schedule, or as expressly 
contemplated by this Agreement, or specifically disclosed in any Parent SEC Report filed since 
June 30, 2002 and prior to the date of this Agreement, (a) Parent has conducted its business only 
in the ordinary course and in a manner consistent with past practice, and (b) there has not been 
any Parent Material Adverse Effect. 

SECTION 4.09 Absence of Litigation . Except as specifically disclosed in any 
Parent SEC Report filed prior to the date of this Agreement or as set forth in Section 4.09 of the 
Parent Disclosure Schedule, there is no Action pending or, to the knowledge of Parent, 
threatened against Parent or Merger Sub, or any property or asset of Parent or Merger Sub, 
before any Governmental Authority. Neither Parent nor Merger Sub nor any material property 
or asset of Parent or Merger Sub is subject to any continuing order of, consent decree, settlement 
agreement or other similar written agreement with, or, to the knowledge of Parent, continuing 
investigation by, any Governmental Authority, or any order, writ, judgment, injunction, decree, 
determination or award of any Governmental Authority, except, with respect to Governmental 
Authorities outside the United States, as would not prevent or materially delay consummation of 
the Merger or otherwise prevent or materially delay Parent or Merger Sub from performing its 
obligations under this Agreement and as would not have a Parent Adverse Effect. 

SECTION 4.10 No Vote Required . No vote of the stockholders of Parent is 
required by Law, Parent's Certificate of Incorporation or Bylaws or otherwise in order for Parent 
and Merger Sub to consummate the Transactions. 

SECTION 4.11 Operations of Merger Sub . Merger Sub is a direct, wholly 
owned subsidiary of Parent, was formed solely for the purpose of engaging in the transactions 
contemplated by this Agreement, has engaged in no other business activities and has conducted 
its operations only as contemplated by this Agreement. 

SECTION 4. 12 Tax Matters . To the knowledge of Parent, neither Parent nor 
any of its affiliates has taken or agreed to take any action that would prevent the Merger or the 
Integrated Merger from qualifying as a reorganization within the meaning of Section 368(a) of 
the Code. Parent is not aware of any agreement, plan or other circumstance that would prevent 
the Integrated Merger from qualifying as a reorganization within the meaning of Section 368(a) 
of the Code. 



MPDOCS01/27959.6 



-36- 



SECTION 4.13 Information to be Supplied, (a) The information supplied by 
Parent for inclusion in the Registration Statement and the Proxy Statement shall not, at (i) the 
time the Registration Statement is declared effective, (ii) the time the Proxy Statement (or any 
amendment thereof or supplement thereto) is first mailed to the stockholders of the Company, 
(iii) the time of the Company Stockholders' Meeting and (iv) the Effective Time, contain any 
untrue statement of a material fact or fail to state any material fact required to be stated therein or 
necessary in order to make the statements therein, in light of the circumstances under which they 
were made, not misleading. If, at any time prior to the Effective Time, any event or 
circumstance relating to Parent or Merger Sub, or their respective officers or directors, should be 
discovered by Parent which should be set forth in an amendment or a supplement to the 
Registration Statement or Proxy Statement, Parent shall promptly inform the Company. All 
documents that Parent is responsible for filing with the SEC in connection with the Merger or the 
other Transactions will comply as to form and substance in all material respects with the 
applicable requirements of the Securities Act and the rules and regulations thereunder and the 
Exchange Act and the rules and regulations thereunder. 

(b) Notwithstanding the foregoing provisions of this Section 4.13, no 
representation or warranty is made by the Parent or Merger Sub with respect to statements made 
or incorporated by reference in the Registration Statement or the Proxy Statement based on 
information supplied by or on behalf of the Company for inclusion or incorporation by reference 
therein or based on information which is not made in or incorporated by reference in such 
documents but which should have been disclosed pursuant to Section 3.19. 

SECTION 4.14 Brokers . No broker, finder or investment banker (other than 
Morgan Stanley & Co. Incorporated) is entitled to any brokerage, finder's or other fee or 
commission in connection with the Transactions based upon arrangements made by or on behalf 
of Parent or Merger Sub. 

ARTICLE V 

CONDUCT OF BUSINESS PENDING THE MERGER 

SECTION 5.01 Conduct of Business by the Company Pending the Merger . 
The Company agrees that, during the period from the date of this Agreement and continuing until 
the earlier of the termination of this Agreement pursuant to its terms or the Effective Time, 
except as expressly contemplated by any other provision of this Agreement, unless Parent shall 
otherwise consent in writing: 

(i) the businesses of the Company and the Subsidiaries shall be conducted 
only in, and the Company and the Subsidiaries shall not take any action except in, the 
ordinary course of business and in a manner consistent with past practice; and 

(ii) the Company shall use all commercially reasonable efforts to preserve 
substantially intact the business organization of the Company and the Subsidiaries, to 
keep available the services of the current officers, employees and consultants of the 
Company and the Subsidiaries and to preserve the current relationships of the Company 
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and the Subsidiaries with customers, suppliers, distributors, licensors, licensees and other 
persons with which the Company or any Subsidiary has significant business relations. 

By way of amplification and not limitation, except as expressly contemplated by 
any other provision of this Agreement, neither the Company nor any Subsidiary shall, between 
the date of this Agreement and the earlier of the termination of this Agreement pursuant to its 
terms or the Effective Time, directly or indirectly, do, or propose to do, any of the following 
without the prior written consent of Parent: 

(a) except as set forth on Section 5.01(a) or the Company Disclosure 
Schedule, amend or otherwise change its Certificate of Incorporation or By-laws or equivalent 
organizational documents; 

(b) issue, sell, pledge, dispose of, grant or encumber, or authorize the 
issuance, sale, pledge, disposition, grant or encumbrance of, (i) any shares of any class of capital 
stock of the Company or any Subsidiary, or any options, warrants, convertible securities or other 
rights of any kind to acquire any shares of such capital stock, or any other ownership interest 
(including, without limitation, any phantom interest), of the Company or any Subsidiary, except 
(A) for the issuance of Shares pursuant to employee stock options outstanding on the date hereof 
and pursuant to the Purchase Plan, (B) accrual of 600,000 rights to purchase Company Common 
Stock pursuant to the Purchase Plan and (C) for the issuance, to new employees consistent with 
past practice, or to existing employees promoted to fill vacancies consistent with past practice, of 
options to purchase up to 1,000,000 Shares pursuant to the Company Stock Option Plans or 

(ii) any material assets of the Company or any Subsidiary, except in the ordinary course of 
business and in a manner consistent with past practice; 

(c) declare, set aside, make or pay any dividend or other distribution, payable 
in cash, stock, property or otherwise, with respect to any of its capital stock, except for dividends 
by any direct or indirect wholly owned Subsidiary to the Company or any other Subsidiary; 

(d) reclassify, combine, split, subdivide or redeem, or purchase or otherwise 
acquire, directly or indirectly, any of its capital stock, other than the repurchase of Shares subject 
to a Company Restricted Stock Award; 

(e) (i) acquire (including, without limitation, by merger, consolidation, or 
acquisition of stock or assets or any other business combination) any corporation, partnership, 
other business organization or any division thereof or any significant amount of assets; (ii) incur 
any indebtedness for borrowed money or issue any debt securities or assume, guarantee or 
endorse, or otherwise become responsible for, the obligations of any person, or make any loans 
or advances, or grant any security interest in any of its assets except in the ordinary course of 
business and consistent with past practice; (iii) enter into any Contract other than in the ordinary 
course of business and consistent with past practice; (iv) authorize, or make any commitment 
with respect to, any single capital expenditure which is in excess of $100,000 or capital 
expenditures which are, in the aggregate, in excess of $500,000 for the Company and the 
Subsidiaries taken as a whole; or (v) enter into or amend any Contract with respect to any matter 
set forth in this Section 5.01(e); 
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(f) (i) hire more than 10 additional employees, except that the Company may 
fill current vacancies or vacancies arising after the date of this Agreement due to the termination 
of any employee's employment, or (ii) increase the compensation payable or to become payable 
or the benefits provided to its directors, officers or employees, or (iii) grant any severance or 
termination pay to, or enter into any employment or severance agreement with, any director, 
officer or other employee of the Company or of any Subsidiary, or (iv) establish, adopt, enter 
into or amend any collective bargaining, bonus, profit-sharing, thrift, compensation, stock 
option, restricted stock, pension, retirement, deferred compensation, employment, termination, 
severance or other plan, agreement, trust, fund, policy or arrangement for the benefit of any 
director, officer or employee; 

(g) (i) exercise its discretion with respect to or otherwise voluntarily 
accelerate the vesting of any Company Stock Award as a result of the Merger, any other change 
of control of the Company (as defined in the Company Stock Plans) or otherwise; or (ii) except 
for the proposed increase in the number of authorized shares contemplated by the proxy 
statement filed by the Company with the SEC on July 23, 2003, exercise its discretion with 
respect to or otherwise amend, modify or supplement the Purchase Plan; 

(h) (i) except as permitted by clause (e) above, purchase, acquire, lease or 
license any material assets in any single transaction or series of related transactions having a fair 
market value in excess of $750,000 in the aggregate, or sell, transfer or otherwise dispose of any 
material assets other than sales of its products and other non-exclusive licenses of software in the 
ordinary course of business consistent with past practices; (ii) sell, transfer or otherwise dispose 
of any Intellectual Property other than sales of its products and other non-exclusive licenses that 
are in the ordinary course of business and consistent with past practices; or (iii) grant "most 
favored nation" pricing to any person; 

(i) take any action, other than reasonable and usual actions in the ordinary 
course of business and consistent with past practice or as required by GAAP, with respect to 
accounting policies or procedures; 

(j) make any material tax election or settle or compromise any material 
United States federal, state, local or non-United States income tax liability, provided that Parent 
will not unreasonably withhold its consent to the foregoing; 

(k) pay, discharge or satisfy any material claim, liability or obligation 
(absolute, accrued, asserted or unasserted, contingent or otherwise), other than the payment, 
discharge or satisfaction, in the ordinary course of business and consistent with past practice, of 
liabilities reflected or reserved against in the March 2003 Balance Sheet or subsequently incurred 
in the ordinary course of business and consistent with past practice; 

(1) amend or, modify in any material respect or consent to the termination of 
any Material Contract other than in the ordinary course of business; 

(m) enter into any material distribution agreement; 

(n) terminate any material software development project that is currently 
ongoing except pursuant to the terms of existing Contracts with customers; 
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(o) modify its standard warranty terms for its products or services or amend or 
modify any product or service warranties in effect as of the date hereof in any material manner 
that is adverse to the Company or any Subsidiary; 

(p) enter into any exclusive license, distribution, marketing or sales 

agreement; 

(q) enter into any commitment to any person to (i) develop software without 
charge or (ii) incorporate any material software into any of the products of the Company or any 
Subsidiary; 

(r) permit any item of Company Owned IP to lapse or to be abandoned, 
dedicated, or disclaimed, fail to perform or make any applicable filings, recordings or other 
similar actions or filings, or fail to pay all required fees and taxes required or advisable to 
maintain and protect its interest in each and every item of Company Owned IP; 

(s) fail to make in a timely manner any filings with the SEC required under 
the Securities Act or the Exchange Act or the rules and regulations promulgated thereunder; 

(t) commence or settle any Action; 

(u) announce an intention, enter into any formal or informal agreement or 
otherwise make a commitment, to do any of the foregoing; or 

(v) direcdy or indirecdy, take any action to cause the Company's 
representations and warranties set forth in Article HI to be untrue in any material respect.. 

ARTICLE VI 
ADDITIONAL AGREEMENTS 



SECTION 6.01 Registration Statement: Proxy Statement , (a) As promptly as 
practicable after the execution of this Agreement, (i) Parent and the Company shall prepare and 
file with the SEC the proxy statement to be sent to the stockholders of the Company relating to 
the meeting of the Company's stockholders (the " Company Stockholders' Meeting ") to be held 
to consider adoption of this Agreement (the "Proxy Statement ") and (ii) Parent shall prepare and 
file with the SEC a registration statement on Form S-4 (together with all amendments thereto, the 
"Registratio n Statement ") in which the Proxy Statement shall be included as a prospectus, in 
connection with the registration under the Securities Act of the shares of Parent Common Stock 
to be issued to the stockholders of the Company pursuant to the Merger. Parent and the 
Company each shall use their reasonable best efforts to cause the Registration Statement to 
become effective as promptly as practicable, and, prior to the effective date of the Registration 
Statement, Parent shall take all or any action required under any applicable federal or state 
securities laws in connection with the issuance of shares of Parent Common Stock pursuant to 
the Merger. The Company shall furnish all information concerning the Company as Parent may 
reasonably request in connection with such actions and the preparation of the Registration 
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Statement and Proxy Statement. As promptly as practicable after the Registration Statement 
shall have become effective, the Company shall mail the Proxy Statement to its stockholders. 

(b) Except as provided in Section 6.04(c), the Company covenants that none 
of the Company Board or any committee thereof shall withdraw or modify, or propose to 
withdraw or modify, in a manner adverse to Parent or Merger Sub, the approval or 
recommendation by the Company Board or any committee thereof of this Agreement, the Merger 
or any other Transaction (the "Company Recommendation ") and the Proxy Statement shall 
include the recommendation of the Company Board to the stockholders of the Company in favor 
of adoption of this Agreement and approval of the Merger. 

(c) No amendment or supplement to the Proxy Statement or the Registration 
Statement will be made by Parent or the Company without the approval of the other party (such 
approval not to be unreasonably withheld or delayed). Parent and the Company each will advise 
the other, promptly after they receive notice thereof, of the time when the Registration Statement 
has become effective or any supplement or amendment has been filed, of the issuance of any 
stop order, of the suspension of the qualification of the Parent Common Stock issuable in 
connection with the Merger for offering or sale in any jurisdiction, or of any request by the SEC 
for amendment of the Proxy Statement or the Registration Statement or comments thereon and 
responses thereto or requests by the SEC for additional information. Each of the Company and 
Parent will cause all documents that it is responsible for filing with the SEC or other regulatory 
authorities under this Section 6.01 to comply in all material respects with all applicable 
requirements of law and the rules and regulations promulgated thereunder. Whenever any event 
occurs which is required to be set forth in an amendment or supplement to the Proxy Statement 
or the Registration Statement, the Company or Parent, as the case may be, will promptly inform 
the other of such occurrence and cooperate in filing with the SEC or its staff or any other 
government officials, and/or mailing to stockholders of the Company, such amendment or 
supplement. 

SECTION 6.02 Company Stockholders' Meeting . The Company shall call and 
hold the Company Stockholders' Meeting as soon as practicable after the date on which the 
Registration Statement becomes effective for the purpose of voting on the adoption of this 
Agreement and the approval of the Merger. The Company shall use its reasonable best efforts to 
solicit from its stockholders proxies in favor of the adoption of this Agreement and approval of 
the Merger and shall take all other action necessary or advisable to secure the required vote or 
consent of its stockholders, except in the event and to the extent that the Company Board, in 
accordance with Section 6.04(c), withdraws or modifies its recommendation to the stockholders 
of the Company in favor of the adoption of this Agreement and approval of the Merger. 

SECTION 6.03 Access to Information; Confidentiality , (a) From the date of 
this Agreement until the earlier of the termination of this Agreement pursuant to its terms or the 
Effective Time, the Company shall (and shall cause its Subsidiaries to), upon reasonable notice: 
(i) provide to Parent (and Parent's officers, directors, employees, accountants, consultants, legal 
counsel, agents and other representatives, collectively, "Representatives" ) reasonable access 
during normal business hours to the officers, employees, agents, properties, offices and other 
facilities of such party and its subsidiaries and to the books and records thereof; and (ii) furnish 
to Parent such information concerning the business, properties, Contracts, assets, liabilities, 
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personnel and other aspects of such party and its subsidiaries as Parent or its Representatives 
may reasonably request. The manner in which such access is provided shall be subject to the 
Company's standard security measures with respect to non-employee visitors. 

(b) All information obtained by Parent pursuant to this Section 6.03 shall be 
kept confidential in accordance with the confidentiality agreement, dated May 29, 2003 (the 
"Confidentiality Agreement "), between Parent and the Company. 

(c) No investigation pursuant to this Section 6.03 shall affect any 
representation or warranty in this Agreement of any party hereto or any condition to the 
obligations of the parties hereto. 

(d) The Company hereby waives the provisions of Section 15 of the 
Confidentiality Agreement as and to the extent necessary to permit the consummation of each 
Transaction. 

(e) Notwithstanding anything in this agreement or any other written or oral 
understanding or agreement to the contrary, each party (and its representatives, agents and 
employees) may consult any tax advisor regarding the tax treatment and tax structure of the 
transactions contemplated hereby and may disclose to any person, without limitation of any kind, 
the tax treatment and tax structure of the transactions contemplated hereby and all materials 
(including opinions or other tax analyses) that are provided relating to such treatment or 
structure. 

SECTION 6.04 No Solicitation of Transactions , (a) The Company agrees that 
neither it nor any Subsidiary nor any of the directors, officers or employees of it or any 
Subsidiary will, and that it will cause its and its Subsidiaries' agents, advisors and other 
representatives (including, without limitation, any investment banker, attorney or accountant 
retained by it or any Subsidiary) not to, directly or indirectly, (i) solicit, initiate or encourage 
(including by way of furnishing nonpublic information), or take any other action to facilitate, any 
inquiries or the making of any proposal or offer (including, without limitation, any proposal or 
offer to its stockholders) that constitutes any Competing Transaction (as defined below), or (ii) 
enter into or maintain or continue discussions or negotiations with any person or entity in 
furtherance of such inquiries or to obtain a Competing Transaction, except as to the existence of 
these provisions, or (iii) agree to, approve, endorse or recommend any Competing Transaction or 
enter into any letter of intent or other contract, agreement or commitment contemplating or 
otherwise relating to any Competing Transaction, or (iv) authorize or permit any of the officers, 
directors or employees of the Company or any Subsidiary, or any investment banker, financial 
advisor, attorney, accountant or other representative retained by the Company or any Subsidiary, 
to take any such action. The Company shall notify Parent as promptly as practicable (and in any 
event within one (1) business day), orally and in writing, if any proposal or offer, or request for 
information from any person with respect thereto, regarding a Competing Transaction is made, 
specifying the material terms and conditions thereof and the identity of the party making such 
proposal or offer or request (including material amendments or proposed material amendments). 
The Company shall provide Parent with twenty-four (24) hours prior notice (or any such lesser 
prior notice as is provided to the members of the Company Board) of any meeting of the 
Company Board at which the Company Board is reasonably expected to consider any Competing 



MPDOCS01/27959.6 



-42- 



Transaction. The Company immediately shall cease and cause to be terminated all existing 
discussions or negotiations with any parties conducted heretofore with respect to a Competing 
Transaction. The Company shall not release any third party from, or waive any provision of, any 
confidentiality or standstill agreement to which it is a party and the Company also agrees to 
promptly request each person that has heretofore executed a confidentiality agreement in 
connection with its consideration of acquiring (whether by merger, acquisition of stock or assets 
or otherwise) the Company or any Subsidiary, if any, to return (or if permitted by the applicable 
confidentiality agreement, destroy) all confidential information heretofore furnished to such 
person by or on behalf of the Company or any Subsidiary and, if requested by Parent, to enforce 
such person's obligation to do so. 

(b) Notwithstanding anything to the contrary in Section 6.04(a), the Company 
Board may prior to the Effective Date furnish information (of the same type and scope that the 
Company provided to Parent prior to or following the date of this Agreement) to, enter into a 
confidentiality agreement with or enter into discussions with, a person who has made an 
unsolicited, written, bona fide proposal or offer regarding a Competing Transaction, if the 
Company Board has (i) determined, in its good faith judgment (after consultation with 
independent legal counsel and a financial advisor of internationally recognized reputation), that 
such proposal or offer constitutes a Superior Proposal (as defined below), (ii) determined, in its 
good faith judgment after consultation with independent legal counsel (who may be the 
Company's regularly engaged independent legal counsel), that such action is required to comply 
with its fiduciary obligations to the Company and its stockholders under applicable Law, (iii) 
provided written notice to Parent of its intent to furnish information or enter into discussions 
with such person at least 24 hours prior to taking any such action, and (iv) obtained from such 
person an executed confidentiality agreement on terms no less favorable to the Company than 
those contained in the Confidentiality Agreement (it being understood that such confidentiality 
agreement and any related agreements shall not include any provision calling for any exclusive 
right to negotiate with such party or having the effect of prohibiting the Company from 
satisfying its obligations under this Agreement). 

(c) Except as set forth in this Section 6.04(c), the Company Board shall not 
withdraw or make a change in the Company Recommendation (a "Change in the Company 
Recommendation") or approve or recommend, or cause or permit the Company to enter into any 
letter of intent, agreement or obligation with respect to, any Competing Transaction. 
Notwithstanding the foregoing, if the Company Board determines, in its good faith judgment 
prior to the Effective Time and after consultation with independent legal counsel (who may be 
the Company's regularly engaged independent legal counsel), that it is required to make a 
Change in the Company Recommendation to comply with its fiduciary obligations to the 
Company and its stockholders under applicable Law, the Company Board may recommend a 
Superior Proposal, but only (i) after providing written notice to Parent (a ' 'Notice of Superior 
Proposal ") advising Parent that the Company Board has received a Superior Proposal, specifying 
the material terms and conditions of such Superior Proposal and identifying the person making 
such Superior Proposal and indicating that the Company Board intends to effect a Change in the 
Company Recommendation and the manner in which it intends (or may intend) to do so, and (ii) 
if Parent does not, within three (3) business days of Parent's receipt of the Notice of Superior 
Proposal, make an offer that the Company Board determines, in its good faith judgment (after 
consultation with independent legal counsel and a financial advisor of internationally recognized 
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reputation) to be at least as favorable to the Company's stockholders as such Superior Proposal. 
Any disclosure that the Company Board may make with respect to the receipt of a proposal or 
offer for a Competing Transaction or otherwise in order to comply with its fiduciary obligations 
to the Company and its stockholders under applicable Law or Rule 14d-9 or 14e-2 will not 
constitute a violation of this Agreement, provided that such disclosure states that no action will 
be taken by the Company Board in violation of this Section 6.04(c). Notwithstanding anything 
to the contrary contained in this Agreement, the obligation of the Company to call, give notice 
of, convene and hold the Company Stockholders 1 Meeting shall not be limited or otherwise 
affected by the commencement, disclosure, announcement or submission to it of any Competing 
Transaction, or by any Change in the Company Recommendation. The Company shall not 
submit to the vote of its stockholders any Competing Transaction, or propose to do so, prior to 
the Company Stockholders' Meeting. 

(d) A "Competing Transaction " means any of the following (other than the 
Transactions): (i) any merger, consolidation, share exchange, business combination, 
recapitalization, liquidation, dissolution or other similar transaction involving the Company or 
any Subsidiary; (ii) any sale, lease, exchange, transfer or other disposition of all or a substantial 
part of the assets of the Company or of any Subsidiary; (iii) any sale, exchange, transfer or other 
acquisition or disposition of 15% or more of any class of equity securities of the Company or of 
any Subsidiary; (iv) any tender offer or exchange offer that, if consummated, would result in any 
person beneficially owning 15% or more of any class of equity securities of the Company or of 
any Subsidiary; (v) any solicitation in opposition to adoption of this Agreement by the 
Company's stockholders; or (vi) any other transaction the consummation of which would 
reasonably be expected to impede, interfere with, prevent or materially delay any of the 
Transactions. 

(e) A "Superior Proposal " means an unsolicited written bona fide offer made 
by a third party to consummate any of the following transactions: (i) a merger, consolidation, 
share exchange, business combination or other similar transaction involving the Company 
pursuant to which the stockholders of the Company immediately preceding such transaction 
would hold less than 50% of the equity interest in the surviving or resulting entity of such 
transaction or (ii) the acquisition by any person or group (including by means of a tender offer or 
an exchange offer or a two-step transaction involving a tender offer followed with reasonable 
promptness by a cash-out merger involving the Company), directly or indirectly, of beneficial 
ownership of 100% of the voting power of the then outstanding shares of stock of the Company, 
on terms (including conditions to consummation of the contemplated transaction) that the 
Company Board determines, in its good faith judgment (after consultation with independent legal 
counsel and a financial advisor of internationally recognized reputation), to be more favorable to 
the Company stockholders than the Merger and for which financing, to the extent required, is 
then committed. 

SECTION 6.05 Employee Benefits Matters . Employees of the Company or 
any Subsidiary shall receive credit for purposes of eligibility to participate and vesting (but not 
for benefit accruals) under any employee benefit plan, program or arrangement established or 
maintained by the Surviving Corporation or any of its subsidiaries for service accrued or deemed 
accrued prior to the Effective Time with the Company or any Subsidiary; provided , however , 
that such crediting of service shall not operate to duplicate any benefit or the funding of any such 
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benefit. In addition, Parent shall waive, or cause to be waived, any limitations on benefits 
relating to any pre-existing conditions to the same extent such limitations are waived under any 
comparable plan of Parent or its subsidiaries and recognize, for purposes of annual deductible 
and out-of-pocket limits under its medical and dental plans, deductible and out-of-pocket 
expenses paid by employees of the Company and its subsidiaries in the calendar year in which 
the Effective Time occurs. 

SECTION 6.06 Directors* and Officers' Indemnification and Insurance , (a) 
The Certificate of Incorporation and the By-Laws of the Surviving Corporation shall contain 
provisions no less favorable with respect to indemnification than are set forth in Article XTTT of 
the Certificate of Incorporation and Article VI of the By-Laws of the Company, which 
provisions shall not be amended, repealed or otherwise modified for a period of six years from 
the Effective Time in any manner that would affect adversely the rights thereunder of individuals 
who, at or prior to the Effective Time, were directors, officers, employees, fiduciaries or agents 
of the Company, unless such modification shall be required by law. 

(b) The Surviving Corporation shall use its reasonable best efforts to maintain 
in effect for six years from the Effective Time the current directors' and officers' liability 
insurance policies maintained by the Company (provided that the Surviving Corporation may 
substitute therefor policies of at least the same coverage as provided to directors and officers of 
Parent) with respect to matters occurring prior to the Effective Time; provided , howeven that in 
no event shall the Surviving Corporation be required to expend pursuant to this Section 6.06(b) 
more than an amount per year equal to 175% of current annual premiums paid by the Company 
for such insurance (which annual premiums the Company represents and warrants to be 
$892,675.63 in the aggregate). 

(c) In the event the Company or the Surviving Corporation or any of their 
respective successors or assigns (i) consolidates with or merges into any other person and shall 
not be the continuing or surviving corporation or entity of such consolidation or merger or (ii) 
transfers all or substantially all of its properties and assets to any person, then, and in each such 
case, proper provision shall be made so that the successors and assigns of the Company or the 
Surviving Corporation, as the case may be, or at Parent's option, Parent, shall assume the 
obligations set forth in this Section 6.06. 

(d) The Surviving Corporation and Parent shall honor and fulfill in all 
respects the obligations of the Company pursuant to the indemnification agreements with the 
Company's directors and officers existing at or before the Effective Time listed in the Company 
Disclosure Schedule. 

(e) This Section shall survive the consummation of the Merger, is intended to 
benefit the Company, the Surviving Corporation and each indemnified party, shall be binding, 
jointly and severally, on all successors and assigns of the Surviving Corporation and Parent, and 
shall be enforceable by the indemnified parties. 

SECTION 6.07 Notification of Certain Matters . The Company shall give 
prompt notice to Parent, and Parent shall give prompt notice to the Company, of (a) the 
occurrence, or non-occurrence, of any event the occurrence, or non-occurrence, of which could 
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reasonably be expected to cause any representation or warranty contained in this Agreement to 
be untrue or inaccurate at or prior to the Effective Time such that the conditions set forth in 
Section 7.2(a) (in the case of the Company) or Section 7.3(a) (in the case of Parent or Merger 
Sub) would not or may not be satisfied and (b) any failure of the Company, Parent or Merger 
Sub, as the case may be, to comply with or satisfy any covenant or agreement to be complied 
with or satisfied by it hereunder at or prior to the Effective Time such that the conditions set 
forth in Section 7.2(b) (in the case of the Company) or Section 7.3(b) (in the case of Parent or 
Merger Sub) would not or may not be satisfied; provided , however , that the delivery of any 
notice pursuant to this Section 6.07 shall not limit or otherwise affect the remedies available 
hereunder to the party receiving such notice. 

SECTION 6.08 Company Affiliates . The Company shall use its reasonable 
best efforts to deliver or cause to be delivered to Parent, prior to the Effective time, an affiliate 
letter in the form attached hereto as Exhibit 6.08, executed by each of the Company Affiliates 
and any person who shall, to the knowledge of the Company, have become a Company Affiliate 
subsequent to the date of this Agreement. Parent shall not be required to maintain the 
effectiveness of the Registration Statement for the purpose of resale of shares of Parent Common 
Stock pursuant to Rule 145 under the Securities Act. 

SECTION 6.09 Takeover Statutes . If any Takeover Statute or any similar Law 
in any State of the United States (including under the DGCL or any other Law of the State of 
Delaware) is or may become applicable to the Merger or any of the other transactions 
contemplated by this Agreement, the Company and the Company Board shall promptly grant 
such approvals and take such lawful actions as are necessary so that such transactions may be 
consummated as promptly as practicable on the terms contemplated by this Agreement and 
otherwise take such lawful actions to eliminate or minimize the effects of such Law on such 
transactions. 

SECTION 6.10 Further Action: Reasonable Best Efforts . Upon the terms and 
subject to the conditions of this Agreement, each of the parties hereto shall (i) make promptly its 
respective filings, and thereafter make any other required submissions, under the HSR Act and 
other applicable foreign, federal or state antitrust, competition or fair trade Laws with respect to 
the Transactions and (ii) use its reasonable best efforts to take, or cause to be taken, all 
appropriate action, and to do, or cause to be done, all things necessary, proper or advisable under 
applicable Laws or otherwise to consummate and make effective the Transactions, including, 
without limitation, using its reasonable best efforts to obtain all Permits, consents, approvals, 
authorizations, qualifications and orders of Governmental Authorities and parties to Contracts 
with the Company and the Subsidiaries as are necessary for the consummation of the 
Transactions and to fulfill the conditions to the Merger; provided that neither Merger Sub nor 
Parent will be required by this Section 6.10 to take any action, including entering into any 
consent decree, hold separate orders or other arrangements, that (A) requires the divestiture of 
any assets of any of Merger Sub, Parent, the Company or any of their respective subsidiaries or 
(B) limits Parent's freedom of action with respect to, or its ability to retain, the Company and the 
Subsidiaries or any portion thereof or any of Parent's or its affiliates' other assets or businesses. 
In case, at any time after the Effective Time, any further action is necessary or desirable to carry 
out the purposes of this Agreement, the proper officers and directors of each party to this 
Agreement shall use their reasonable best efforts to take all such action. 
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SECIT0N6.il Plan of Reorganization , (a) This Agreement is intended to 
constitute a "plan of reorganization" within the meaning of section 1.368-2(g) of the income tax 
regulations promulgated under the Code. From and after the date of this Agreement and until the 
Effective Time, and thereafter as relevant, each party hereto shall use its reasonable best efforts 
to cause the Merger or the Integrated Merger to qualify, and will not knowingly take any action, 
cause any action to be taken, fail to take any action or cause any action to fail to be taken which 
action or failure to act could prevent the Integrated Merger from qualifying, as a reorganization 
within the meaning of Section 368(a) of the Code. 

(b) As of the date hereof, the Company does not know of any reason (i) why 
would not be able to deliver to counsel to the Company and Parent, at the date of the legal 
opinions referred to below, a certificate substantially in compliance with IRS published advance 
ruling guidelines, with customary exceptions and modifications thereto, to enable such firms to 
deliver the legal opinions contemplated by Section 7.02(g) and Section 7.03(d), or (ii) why 
counsel to the Company and Parent would not be able to deliver the opinions required by 
Section 7.02(g) and Section 7.03(d). The Company will deliver such certificate to counsel to the 
Company and Parent, effective as of the date of such opinions. 

(c) As of the date hereof, Parent does not know of any reason (i) why either 
Parent or Merger Sub would not be able to deliver to counsel to the Company and Parent, at the 
date of the legal opinions referred to below, a certificate substantially in compliance with IRS 
published advance ruling guidelines, with customary exceptions and modifications thereto, to 
enable such firms to deliver the legal opinions contemplated by Section 7.02(g) and 

Section 7.03(d), or (ii) why counsel to the Company and Parent would not be able to deliver the 
opinions required by Section 7.02(g) and Section 7.03(d). Parent will deliver such certificate to 
counsel to the Company and Parent effective as of the date of such opinions. 

(d) Parent and the Company agree to report the Merger or the Integrated 
Merger, as the case may be, for federal and applicable state income tax purposes as a 
reorganization within the meaning of Section 368(a) of the Code. 

SECTION 6.12 Obligations of Merger Sub . Parent shall take all action 
necessary to cause Merger Sub to perform its obligations under this Agreement and to 
consummate the Merger on the terms and subject to the conditions set forth in this Agreement. 
Merger Sub shall not engage in any business that is not in connection with the Merger pursuant 
to this Agreement. 

SECTION 6.13 Consents of Accountants . Parent and the Company will each 
use all reasonable efforts to cause to be delivered to each other consents from their respective 
independent auditors, in form reasonably satisfactory to the recipient and customary in scope and 
substance for consents delivered by independent public accountants in connection with 
registration statements on Form S-4 under the Securities Act. 

SECTION 6.14 Nasdaq Quotation . Parent shall promptly prepare and submit 
to Nasdaq a listing application covering the shares of Parent Common Stock to be issued in the 
Merger and pursuant to Substitute Options, and shall use its reasonable best efforts to obtain, 
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prior to the Effective Time, approval for the quotation of such shares of Parent Common Stock, 
subject to official notice of issuance to Nasdaq. 

SECTION 6.15 Subsequent Financial Statements . The Company shall, if 
practicable, consult with Parent prior to making publicly available its financial results for any 
period after the date of this Agreement and prior to filing any report or document with the SEC 
after the date of this Agreement, it being understood that Parent shall have no liability by reason 
of such consultation. 

SECTION 6.16 Public Announcements . The initial press release relating to 
this Agreement shall be a joint press release the text of which has been agreed to by each of 
Parent and the Company. Thereafter, unless otherwise required by applicable Law or the 
requirements of the Nasdaq, each of Parent and the Company shall each use its reasonable best 
efforts to consult with each other before issuing any press release or otherwise making any 
public statements with respect to this Agreement, the Merger or any of the other Transactions. 

SECTION 6. 17 Board of Directors . After the Effective Time, Parent shall 
select one of the following three members of the Company Board, Yorgen Edholm, John Mutch 
and Edward Saliba, to become a member of the Board of Directors of Parent after the Effective 
Time, assuming that such person is able and willing to serve of the Board of Directors of Parent. 

SECTION 6.18 Company Stock Transfer Agreement . The Company hereby 
acknowledges the restrictions on transfer of the Shares (as defined in the Voting Agreement) 
contained in Sections 3.01 and 3.06 of the Voting Agreement. The Company agrees not to 
register the transfer (book-entry or otherwise) of any certificate or uncertificated interest 
representing any Shares, unless the transfer is made pursuant to and in compliance with the 
Voting Agreement. The Company further agrees to instruct its transfer agent not to transfer any 
certificate or uncertificated interest representing any Shares, until (i) the transfer agent has 
received Parent's consent to such a transfer, or (ii) the Voting Agreement has been terminated 
pursuant to Article IV thereof. 

ARTICLE VH 
CONDITIONS TO THE MERGER 

SECTION 7.01 Conditions to the Obligations of Each Party . The obligations 
of each party to effect the Merger are subject to the satisfaction or waiver (where permissible), at 
or prior to the Effective Time, of the following conditions: 

(a) Registration Statement . The Registration Statement shall have been 
declared effective by the SEC under the Securities Act and no stop order suspending the 
effectiveness of the Registration Statement or any part thereof shall have been issued by the SEC 
and no proceeding for that purpose, and no similar proceeding in respect of the Proxy Statement, 
shall have been initiated by the SEC. 
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(b) Company Stockholder Approval . This Agreement shall have been 
adopted by the requisite affirmative vote of the stockholders of the Company in accordance with 
the DGCL and the Company* s Certificate of Incorporation and By-Laws. 

(c) No Order . No Governmental Authority shall have enacted, issued, 
promulgated, enforced or entered any Law which is then in effect and has the effect of making 
the Merger illegal or otherwise prohibiting consummation of the Merger. 

(d) Antitrust Approvals and Waiting Periods . Any waiting period (and any 
extension thereof) applicable to the consummation of the Merger under the HSR Act or any other 
material non-U.S., federal or state antitrust, competition or fair trade Law shall have expired or 
been terminated. 

(e) Nasdaq Quotation . The shares of Parent Common Stock to be issued in 
the Merger shall have been authorized for quotation on the Nasdaq Stock Market, subject to 
official notice of issuance. 

SECTION 7.02 Conditions to the Obligations of Parent and Merger Sub . The 
obligations of Parent and Merger Sub to effect the Merger are subject to the satisfaction or 
waiver (where permissible), at or prior to the Effective Time, of the following additional 
conditions: 

(a) Representations and Warranties . The representations and warranties of the 
Company contained in this Agreement shall be true and correct (without giving effect to any 
limitation as to materiality or Company Material Adverse Effect set forth therein) as of the 
Effective Time, as though made on and as of the Effective Time (except to the extent expressly 
made as of an earlier date, in which case of as such earlier date), except (i) where the 
representations of the Company contained in Section 3.03(a) are not true and correct to less than 
a significant extent and (ii) where the failure of such other representations of the Company to be 
so true and correct (without giving effect to any limitation as to materiality or Company Material 
Adverse Effect set forth therein) would not, individually or in the aggregate, have a Company 
Material Adverse Effect. 

(b) Agreements and Covenants . The Company shall have performed or 
complied in all material respects with all agreements and covenants required by this Agreement 
to be performed or complied with by it on or prior to the Effective Time. 

(c) Officer Certificate . The Company shall have delivered to Parent a 
certificate, dated the date of the Closing, signed by the chief executive officer of the Company, 
certifying as to the satisfaction of the conditions specified in Sections 7.02(a) and 7.02(b). 

(d) Material Adverse Effect . No Company Material Adverse Effect shall have 
occurred since the date of this Agreement. 

(e) Employees . No fewer than 75 percent of the persons listed on Section 
7.02(e) of the Company Disclosure Schedule shall continue to be employed by, and shall not 
have given notice of their intention to terminate their employment with, the Company or its 
Subsidiaries. 
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(f) Resignation . All members of the Company Board and the boards of 
directors of the Subsidiaries shall have executed written resignations effective as of the Effective 
Time. 

(g) Tax Opinion . Parent shall have received the opinion of Shearman & 
Sterling LLP, counsel to Parent, based upon representations of Parent, Merger Sub and the 
Company, and normal assumptions, to the effect that, for federal income tax purposes, the 
Merger or the Integrated Merger will qualify as a reorganization within the meaning of Section 
368(a) of the Code and that each of Parent, Merger Sub and the Company will be a party to the 
reorganization within the meaning of Section 368(b) of the Code, which opinion shall not have 
been withdrawn or modified in any material respect, provided, however, that if such counsel is 
unable or unwilling to deliver such opinion this condition shall be satisfied by delivery to the 
Company of a similar opinion of Venture Law Group, A Professional Corporation. The issuance 
of such opinion shall be conditioned on receipt by Shearman & Sterling LLP of representation 
letters from each of Parent and the Company as contemplated in Section 6.11 of this Agreement. 
Each such representation letter shall be dated on or before the date of such opinion and shall not 
have been withdrawn or modified in any material respect as of the Effective Time. 

SECTION 7.03 Conditions to the Obligations of the Company . The obligations 
of the Company to effect the Merger are subject to the satisfaction or waiver (where 
permissible), at or prior to the Effective Time, of the following additional conditions: 

(a) Representations and Warranties . The representations and warranties of 
Parent and Merger Sub contained in this Agreement shall be true and correct (without giving 
effect to any limitation as to materiality or Parent Material Adverse Effect set forth therein) as of 
the Effective Time, as though made on and as of the Effective Time (except to the extent 
expressly made as of an earlier date, in which case of as such earlier date), except where the 
failure of such representations to be so true and correct (without giving effect to any limitation as 
to materiality or Parent Material Adverse Effect set forth therein) would not, individually or in 
the aggregate, have a Parent Material Adverse Effect. 

(b) Agreements and Covenants . Parent and Merger Sub shall have performed 
or complied in all material respects with all agreements and covenants required by this 
Agreement to be performed or complied with by it on or prior to the Effective Time. 

(c) Officer Certificate . Parent shall have delivered to the Company a 
certificate, dated the date of the Closing, signed by the chief executive officer, chief financial 
officer or the chief operating officer of Parent, certifying as to the satisfaction of the conditions 
specified in Sections 7.03(a) and 7.03(b). 

(d) Tax Opinion . The Company shall have received the opinion of Venture Law 
Group, a Professional Corporation, counsel to the Company, based upon representations of 
Parent, Merger Sub and the Company, and normal assumptions, to the effect that, for federal 
income tax purposes, the Merger or the Integrated Merger will qualify as a reorganization within 
the meaning of Section 368(a) of the Code and that each Parent, Merger Sub and the Company 
will be a party to the reorganization within the meaning of section 368(b) of the code, which 
opinion shall not have been withdrawn or modified in any material respect; provided , however . 
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that if such counsel is unable or unwilling to deliver such opinion this condition shall be satisfied 
by delivery to the Company of a similar opinion of Shearman & Sterling LLP. The issuance of 
such opinion shall be conditioned on receipt by Venture Law Group, a Professional Corporation, 
of representation letters from each of Parent and the Company as contemplated in Section 6.1 1 of 
this Agreement. Each such representation letter shall be dated on or before the date of such 
opinion and shall not have been withdrawn or modified in any material respect as of the 
Effective Time. 

ARTICLE Vffl 
TERMINATION, AMENDMENT AND WAIVER 

SECTION 8.01 Termination . This Agreement may be terminated and the 
Merger and the other Transactions may be abandoned at any time prior to the Effective Time, 
notwithstanding any requisite adoption of this Agreement by the stockholders of the Company: 

(a) by mutual written consent of Parent and the Company duly authorized by the 
Boards of Directors of Parent and the Company; or 

(b) by either Parent or the Company if the Effective Time shall not have occurred 
on or before February 28, 2004; provided, however , that the right to terminate this Agreement 
under this Section 8.01(b) shall not be available to any party whose failure to fulfill any 
obligation under this Agreement has been the cause of, or resulted in, the failure of the Effective 
Time to occur on or before such date; or 

(c) by either Parent or the Company if any Governmental Authority shall have 
enacted, issued, promulgated, enforced or entered any injunction, order, decree or ruling 
(whether temporary, preliminary or permanent) which has become final and nonappealable and 
has the effect of making consummation of the Merger illegal or otherwise preventing or 
prohibiting consummation of the Merger; or 

(d) by Parent if a Company Triggering Event (as defined below) shall have 

occurred; or 

(e) by either Parent or the Company if this Agreement shall fail to receive the 
requisite vote for approval at the Company Stockholders* Meeting; or 

(f) by Parent upon a breach of any representation, warranty, covenant or 
agreement on the part of the Company set forth in this Agreement, or if any representation or 
warranty of the Company shall have become untrue, in either case such that the conditions set 
forth in Section 7.02(a) and Section 7.02(b) would not be satisfied (' Terminating Company 
Breach "); provided , however , that, if such Terminating Company Breach is curable by the 
Company, Parent may not terminate this Agreement under this Section 8.01(f) for so long as the 
Company continues to exercise its best efforts to cure such breach, unless such breach is not 
cured within 30 days after notice of such breach is provided by Parent to the Company; or 
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(g) by the Company upon a breach of any representation, warranty, covenant or 
agreement on the part of Parent and Merger Sub set forth in this Agreement, or if any 
representation or wairanty of Parent and Merger Sub shall have become untrue, in either case 
such that the conditions set forth in Section 7.03(a) and Section 7.03(b) would not be satisfied 
(' Terminating Parent Breach "): provided however , that, if such Terminating Parent Breach is 
curable by Parent and Merger Sub, the Company may not terminate this Agreement under this 
Section 8.01(g) for so long as Parent and Merger Sub continue to exercise their best efforts to 
cure such breach, unless such breach is not cured within 30 days after notice of such breach is 
provided by the Company to Parent. 

For purposes of this Agreement, a "Company Triggering Event " shall be deemed to have 
occurred if: (i) the Company Board shall have effected a Change in Company Recommendation; 
(ii) the Company shall have failed to include in the Proxy Statement the Company 
Recommendation, (iii) the Company Board shall have recommended to the stockholders of the 
Company a Competing Transaction or shall have resolved to do so or shall have entered into any 
letter of intent or similar document or any agreement, Contract or commitment accepting any 
Competing Transaction; (iv) the Company shall have intentionally breached its obligations under 
Section 6.04; or (v) a tender offer or exchange offer for 15% or more of the outstanding shares of 
capital stock of the Company is commenced, and the Company Board fails to recommend 
against acceptance of such tender offer or exchange offer by its stockholders (including by taking 
no position with respect to the acceptance of such tender offer or exchange offer by its 
stockholders). 

SECTION 8.02 Effect of Termination . In the event of the termination of this 
Agreement pursuant to Section 8.01, this Agreement shall forthwith become void, and there shall 
be no liability hereunder on the part of any party hereto, except (a) as set forth in Section 8.03 
and (b) nothing herein shall relieve any party from liability for any breach hereof prior to such 
termination; provided , however , that the Confidentiality Agreement shall survive any termination 
of this Agreement. 

SECTION 8.03 Fees and Expenses , (a) Except as set forth in this 
Section 8.03, all Expenses (as defined below) incurred in connection with this Agreement and 
the transactions contemplated by this Agreement shall be paid by the party incurring such 
expenses, whether or not the Merger or any other transaction is consummated, except that the 
Company and Parent shall each pay one-half of all Expenses relating to (i) printing, filing and 
mailing the Registration Statement and the Proxy Statement and all SEC and other regulatory 
filing fees incurred in connection with such documents and (ii) the filing fee for the Notification 
and Report Forms filed under HSR Act. "Expenses ", as used in this Agreement, shall include all 
reasonable out-of-pocket expenses (including, without limitation, all reasonable fees and 
expenses of counsel, accountants, investment bankers, experts and consultants to a party hereto 
and its affiliates) incurred by a party or on its behalf in connection with or related to the 
authorization, preparation, negotiation, execution and performance of this Agreement, the 
preparation, printing, filing and mailing of the Registration Statement and the Proxy Statement, 
the solicitation of stockholder approvals, the filing of any required notices under the HSR Act or 
other similar regulations and all other matters related to the closing of the Merger and the other 
transactions contemplated by this Agreement. 
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(b) The Company agrees that: 

(i) if Parent shall terminate this Agreement pursuant to Section 

8.01(d); or 

(ii) if (A) Parent or the Company shall terminate this Agreement 
pursuant to Section 8.01(e), and (B) prior to the time of such termination a Competing 
Transaction shall have been publicly announced with respect to the Company, and (C) the 
Company enters into an agreement providing for or consummates a Third Party 
Acquisition within 12 months after the date of such termination; 

(iii) if (A) Parent or the Company shall terminate this Agreement 
pursuant to Section 8.01(b) and (B) prior to the time of such termination a Competing 
Transaction shall have been publicly announced with respect to the Company, and (C) the 
Company enters into an agreement providing for or consummates a Third Party 
Acquisition within 12 months after the date of such termination; 

then the Company shall pay to Parent promptly (but in any event no later than two business days 
after the first of such events shall have occurred) a fee of $5,500,000 (the 'Tee"), which amount 
shall be payable in immediately available funds. 

(c) The Company agrees thiat if Parent shall terminate this Agreement pursuant to 
Section 8.01(f) and neither Parent nor Merger Sub is in material breach of its material covenants 
and agreements contained in this Agreement or its material representations and warranties 
contained in this Agreement, then the Company shall, whether or not any payment is made 
pursuant to Section 8.03(b), reimburse Parent (not later than one business day after submission of 
statements therefore) for all of its Expenses (up to a maximum of $2 million). Parent agrees that 
if the Company shall terminate this Agreement pursuant to Section 8.01(g) and the Company is 
not in material breach of its material covenants and agreements contained in this Agreement or 
its material representations and warranties contained in this Agreement, then Parent shall 
reimburse the Company (not later than one business day after submission of statements 
therefore) for all of its Expenses (up to a maximum of $2 million). 

(d) The Company acknowledges that the agreements contained in this 
Section 8.03 are an integral part of the transactions contemplated by this Agreement and that, 
without these agreements, Parent would not enter into this Agreement. In the event that the 
Company shall fail to pay the Fee or any Expenses when due, the term Expenses " shall be 
deemed to include the reasonable costs and expenses actually incurred or accrued by Parent 
(including, without limitation, the reasonable fees and expenses of counsel) in connection with 
the collection under and enforcement of this Section 8.03, together with interest on such unpaid 
Fee and Expenses, commencing on the date that the Fee or such Expenses became due, at a rate 
equal to the rate of interest publicly announced by Citibank, N.A., from time to time, in The City 
of New York, as such bank's prime rate plus 3%. Payment of the fees and expenses described in 
this Section 8.03 shall not be in lieu of any damages incurred in the event of willful or intentional 
breach of this Agreement. 
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(e) ' Third Party Acquisition" means any of the following transactions (other than 
the transactions contemplated by this Agreement): (i) a merger, consolidation, business 
combination, recapitalization or similar transaction involving the Company pursuant to which the 
stockholders of the Company immediately preceding such transaction hold less than fifty percent 
(50%) of the equity interests in the surviving or resulting entity of such transaction or of any 
direct or indirect parent thereof; (ii) a sale, lease, exchange, transfer or other disposition of all or 
a substantial part of the assets of the Company immediately prior to such sale or other 
disposition; or (iii) an acquisition by any person or group (including by way of a tender offer or 
an exchange offer or an issuance of capital stock by the Company), directly or indirectly, of 
beneficial ownership of fifty percent (50%) or more of the voting power of the then outstanding 
shares of capital stock of the Company. 

SECTION 8.04 Amendment . Subject to applicable law, this Agreement may 
be amended by the parties hereto by action taken by or on behalf of their respective Boards of 
Directors at any time prior to the Effective Time; provided , however , that, after the adoption of 
this Agreement by the stockholders of the Company, no amendment may be made that would 
reduce the amount or change the type of consideration into which each Share shall be converted 
upon consummation of the Merger. This Agreement may not be amended except by an 
instrument in writing signed by each of the parties hereto. 

SECTION 8.05 Waiver . At any time prior to the Effective Time, any party 
hereto may (a) extend the time for the performance of any obligation or other act of any other 
party hereto, (b) waive any inaccuracy in the representations and warranties of any other party 
contained herein or in any document delivered pursuant hereto and (c) waive compliance with 
any agreement of any other party or any condition to its own obligations contained herein. Any 
such extension or waiver shall be valid if set forth in an instrument in writing signed by the party 
or parties to be bound thereby. 

ARTICLE IX 
GENERAL PROVISIONS 

SECTION 9.01 Non-Survival of Representations, Warranties and Agreements . 
The representations, warranties, covenants and agreements in this Agreement and in any 
certificate delivered pursuant hereto shall terminate at the Effective Time or upon the termination 
of this Agreement pursuant to Section 8.01, as the case may be, except that the covenants and 
agreements set forth in Article II and Sections 6.06 and 6.1 1 and this Article IX shall survive the 
Effective Time and Sections 6.03(b) and 8.02 and this Article DC shall survive any such 
termination. 

SECTION 9.02 Notices . All notices, requests, claims, demands and other 
communications hereunder shall be in writing and shall be given (and shall be deemed to have 
been duly given upon receipt) by delivery in person, by facsimile or email or by registered or 
certified mail (postage prepaid, return receipt requested) to the respective parties at the following 
addresses (or at such other address for a party as shall be specified in a notice given in 
accordance with this Section 9.02): 
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if to Parent or Merger Sub: 

Hyperion Solutions Corporation 

1344 Crossman Avenue 

Sunnyvale, CA 94089 

Facsimile No. (408)220-8290 

Attention: RussWayman 

Email: russ_wayman@hyperion.com 

with a copy to: 

Shearman & Sterling LLP 

1080 Marsh Road 

Menlo Park, California 94025 

Facsimile No: (650)838-3699 

Attention: Michael J. Coleman 

Email: mcoleman@shearman.com 

if to the Company: 

Brio Software, Inc. 
4980 Great America Parkway 
Santa Clara, CA 95054 
Facsimile No. (408)496-7680 
Attention: Craig Collins 
Email: craig.collins@brio.com 

with a copy to: 

Venture Law Group PC 
2775 Sand Hill Road 
Menlo Park, California 94025 
Facsimile No: (650)233-8386 
Attention: Jon E. Gavenman 
Email : j gavenman @ vlg.com 

with a copy to: 

Brio Software, Inc. 
4980 Great America Parkway 
Santa Clara, California 95054 
Facsimile No. (480)496-7680 
Attention: Philip R. Strauss 
Email: philip.strauss@brio.com 

SECTION 9.03 Certain Definitions , (a) For purposes of this Agreement: 
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"affiliate" of a specified person means a person who, directly or indirectly 
through one or more intermediaries, controls, is controlled by, or is under common 
control with, such specified person. 

"beneficial owner ", with respect to any Shares, has the meaning ascribed to such 
term under Rule 13d-3(a) of the Exchange Act. 

"business day" means any day on which the principal offices of the SEC in 
Washington, D.C. are open to accept filings, or, in the case of determining a date when 
any payment is due, any day on which banks are not required or authorized to close in 
The City of New York. 

"Company IP" means Company Licensed IP and Company Owned IP. 

"Company Licensed IP " means any and all Intellectual Property that is owned by 
any other person and that is licensed to, used or distributed by the Company or any 
Subsidiary. 

"Company Material Adverse Effect " means any event, circumstance, change or 
effect that, individually or in the aggregate with all other events, circumstances, changes 
and effects, is or is reasonably likely to be materially adverse to the business, financial 
condition or results of operations of the Company and the Subsidiaries taken as a whole 
or the ability of the Company to perform its obligations hereunder, provided , however , 
that the foregoing shall not include any event, circumstance, change or effect primarily 
resulting from (i) changes in general economic conditions, which do not have a materially 
disproportionate effect (relative to other industry participants) on the Company or its 
Subsidiaries, (ii) the public announcement of the transactions contemplated hereby 
(provided that this exception shall not apply to the use of the term "Company Material 
Adverse Effect" in Section 7.02(a) with respect to the representations and warranties 
contained in Section 3.05), (iii) any reduction in the market price of the Company 
Common Stock (it being understood that the foregoing shall not prevent Parent from 
asserting that any underlying causes of such reduction independently constitutes a 
Company Material Adverse Effect), or (iv) the Company's announcement of its results 
for its quarter ended June 30, 2003, provided the content of such announcement has been 
disclosed to Parent prior to the date hereof. 

"Company Owned IP " means any and all Intellectual Property owned (in whole or 
in part) by the Company or any Subsidiary. 

"Company Registered IP " means any and all Registered Intellectual Property 
owned (in whole or in part) by the Company or any Subsidiary. 

"control" (including the terms "controlled by " and "under common control with ") 
means the possession, directly or indirectly, or as trustee or executor, of the power to 
direct or cause the direction of the management and policies of a person, whether through 
the ownership of voting securities, as trustee or executor, by contract or credit 
arrangement or otherwise. 
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1 "Environmental Laws" means any United States federal, state or local or 
non-United States laws relating to (i) releases or threatened releases of Hazardous 
Substances or materials containing Hazardous Substances; (ii) the manufacture, handling, 
transport, use, treatment, storage or disposal of Hazardous Substances or materials 
containing Hazardous Substances; or (iii) pollution or protection of the environment, 
health, safety or natural resources. 

" Exchange Act " means the Securities Exchange Act of 1934, as amended. 

' Hazardous Substances" means (i) those substances defined in or regulated under 
the following United States federal statutes and their state counterparts, as each may be 
amended from time to time, and all regulations thereunder: the Hazardous Materials 
Transportation Act, the Resource Conservation and Recovery Act, the Comprehensive 
Environmental Response, Compensation and Liability Act, the Clean Water Act, the Safe 
Drinking Water Act, the Atomic Energy Act, the Federal Insecticide, Fungicide, and 
Rodenticide Act and the Clean Air Act; (ii) petroleum and petroleum products; 
(iii) natural gas, synthetic gas, and any mixtures thereof; (iv) polychlorinated biphenyls, 
asbestos and radon; and (v) any substance, material or waste regulated by any 
Governmental Authority pursuant to any Environmental Law. 

" Intellectual Property" means worldwide patents, patent applications, statutory 
invention registrations, trademarks (whether registered or unregistered), trademark 
applications, trade dress, logos, trade names, fictitious business names, corporate names 
and other source identifiers, service marks (whether registered or unregistered), service 
mark applications, domain names, copyrights (whether registered or unregistered), 
copyright applications, mask works, mask work applications, trade secrets, know-how, 
customer lists, computer software (including, without limitation, source code, operating 
systems and specifications, data, databases, files, documentation and other materials 
related thereto), inventions, designs, blueprints, engineering drawings, or any proprietary 
products, technology, and all other worldwide intellectual property rights; 

" Order" means any law, rule, regulation, judgment, decree, executive order or 

award. 

" Parent Material Adverse Effect " means any event, circumstance, change or effect 
that, individually or in the aggregate with all other events, circumstances, changes and 
effects, is or is reasonably likely to be materially adverse to the business, financial 
condition or results of operations of Parent and its subsidiaries taken as a whole or the 
ability of Parent and Merger Sub to perform their respective obligations hereunder; 
provided , however , that the foregoing shall not include any event, circumstance, change 
or effect resulting from (i) changes in general economic conditions, which do not have a 
materially disproportionate effect (relative to other industry participants) on Parent and 
its subsidiaries, (ii) the public announcement of the transactions contemplated hereby 
(provided that this exception shall not apply to the use of the term "Parent Material 
Adverse Effect" in Section 7.03(a) with respect to the representations and warranties 
contained in Section 4.05), (iii) any reduction in the market price of Parent Common 
Stock (it being understood that the foregoing shall not prevent the Company from 
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asserting that any underlying causes of such reduction independently constitutes a Parent 
Material Adverse Effect), or (iv) Parent's announcement of its results for its fiscal year 
ended June 30, 2003, provided the content of such announcement has been disclosed to 
the Company prior to the date hereof. 

"person " means an individual, corporation, partnership, limited partnership, 
limited liability company, syndicate, person (including, without limitation, a "person" as 
defined in Section 13(d)(3) of the Exchange Act), trust, association or entity or 
government, political subdivision, agency or instrumentality of a government. 

" Rejgistered Intellectual Property " means any and worldwide: (i) patents, 
including applications therefor; (ii) registered trademarks, applications to register 
trademarks, including intent-to-use applications, or other registrations or applications 
related to trademarks; (iii) copyrights registrations and applications to register copyrights; 
(iv) registered mask works and applications to register mask works; and (v) any other 
intellectual property that is the subject of an application, certificate, filing, registration or 
other document issued by, filed with, or recorded by, any state, government or other 
public legal authority at any time. 

" Securities Act " means the Securities Act of 1933, as amended. 

"Shrinkwrap Software " means "off-the-shelf' computer software applications, 
other than Company Owned IP, that are generally available to all interested purchasers 
and licensees on standard terms and conditions. 

"subsidiary" or "subsidiaries " of the Company, the Surviving Corporation, Parent 
or any other person means an affiliate controlled by such person, directly or indirectly, 
through one or more intermediaries. 

"Taxes" shall mean any and all taxes, fees, levies, duties, tariffs, imposts and 
other charges of any kind (together with any and all interest, penalties, additions to tax 
and additional amounts imposed with respect thereto) imposed by any Governmental 
Authority or taxing authority, including, without limitation: taxes or other charges on or 
with respect to income, franchise, windfall or other profits, gross receipts, property, sales, 
use, capital stock, payroll, employment, social security, workers' compensation, 
unemployment compensation or net worth; taxes or other charges in the nature of excise, 
withholding, ad valorem, stamp, transfer, value-added or gains taxes; license, registration 
and documentation fees; and customers' duties, tariffs and similar charges. 

(b) The following terms have the meaning set forth in the Sections set forth 



below: 



Defined Term 



Location of Definition 



Action 

Agreement 

Blue Sky Laws 

Certificate of Merger 



§3.09 
Preamble 
§ 3.05(b) 
§1.02 
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Defined Term 



Location of Definition 



Certificates § 2.02(b) 

Change in the Company Recommendations ... § 6.04(c) 

Closing §1.02 

Code Recitals 

Company Preamble 

Company Affiliate § 3.23 

Company Board Recitals 

Company Common Stock Recitals 

Company Disclosure Schedule . Article HI 

Company Fairness Opinion § 3.27 

Company Permits , § 3.06 

Company Preferred Stock § 3.03(a) 

Company Recommendation § 6.01(b) 

Company Restricted Stock Award . § 2.05 

Company SEC Reports 4 § 3.07(a) 

Company Stock Awards § 3.03(a) 

Company Stock Options § 2.04(a) 

Company Stock Option Plans § 2.04(a) 

Company Stock Plans § 3.03(a) 

Company Stockholders' Meeting § 6.01(a) 

Competing Transaction § 6.04(d) 

Company Triggering Event § 8.01 

Confidentiality Agreement § 6.03(b) 

Contract § 3.16(a) 

DGCL Recitals 

Dissenting Shares § 2.10 

Effective Time § 1.02 

End User Agreements § 3. 16(c) 

Environmental Permits § 3.15 

ERISA § 3.10(a) 

Exchange Agent § 2.02(a) 

Exchange Fund § 2.02(a) 

Expenses . § 8.03(a), (d) 

Fee § 8.03(b) 

Form Agreement § 3.16(a)(iv) 

GAAP § 3.07(b) 

Governmental Authority § 3.05(b) 

HSR Act § 3.05(b) 

Integrated Merger § 1.06 

IRS § 3.10(a) 

Law § 3.05(a) 

Lease Documents § 3.12(b) 

License-In Agreement § 3 . 1 3(b) 

Liens § 3.12(b) 

March 2003 Balance Sheet § 3.07(c) 
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Defined Tcim 



Location of Definition 



Material Contracts § 3.16(a) 

Merger . Recitals 

Merger Consideration § 2.01(a) 

Merger Sub Preamble 

Multiemployer Plan § 3. 10(b) 

Multiple Employer Plan § 3.10(b) 

Nasdaq § 2.02(e) 

New Purchase Date 2.06 

Non-U.S. Benefit Plan § 3. 10(g) 

Notice of Superior Proposal § 6.04(c) 

Option Exchange Ratio § 6.04(c) 

Parent Preamble 

Parent Board Recitals 

Parent Common Stock § 2.01(a) 

Parent Disclosure Schedule Article IV 

Parent Preferred Stock § 4.03 

Parent Ri ghts Agreement § 2.08 

Parent SEC Reports § 4.07(a) 

Parent Stock Option Plans § 4.03(a) 

Per Share Cash Consideration § 2.01(a) 

Per Share Stock Consideration § 2.01(a) 

Plans ; § 3.10(a) 

Proxy Statement § 6.01 (a) 

Purchase Plan §2.06 

Merger Sub Preamble 

Registration Statement § 6.01 (a) 

Representatives § 6.03(a) 

SEC. § 3.07(a) 

Share § 2.01(a) 

Significant Customer Contract § 3.16 

Stockholders Recitals 

Subsidiary § 3.01(a) 

Substitute Option § 2.04(a) 

Superior Proposal § 6.04(e) 

Surviving Corporation § 1.01 

Takeover Statutes § 3.25 

Terminating Company Breach § 8.01 (f) 

Terminating Parent Breach § 8 .0 1 (g) 

Third Party Acquisition § 8.03(e) 

Transactions § 3.01(a) 

Upstream Merger § 1 .06 

Voting Agreement Recitals 

SECTION 9.04 Severability . If any term or other provision of this Agreement 
is invalid, illegal or incapable of being enforced by any rule of law, or public policy, all other 
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conditions and provisions of this Agreement shall nevertheless remain in full force and effect so 
long as the economic or legal substance of the Transactions is not affected in any manner 
materially adverse to any party. Upon such determination that any term or other provision is 
invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to 
modify this Agreement so as to effect the original intent of the parties as closely as possible in a 
mutually acceptable manner in order that the Transactions be consummated as originally 
contemplated to the fullest extent possible. 

SECTION 9.05 Entire Agreement; Assignment . This Agreement and the 
Voting Agreement constitute the entire agreement among the parties with respect to the subject 
matter hereof and supersede, except as set forth in Sections 6.03(b), all prior agreements and 
undertakings, both written and oral, among the parties, or any of them, with respect to the subject 
matter hereof. This Agreement shall not be assigned (whether pursuant to a merger, by operation 
of law or otherwise), except that Parent and Merger Sub may assign all or any of their rights and 
obligations hereunder to any affiliate of Parent, provided that no such assignment shall relieve 
the assigning party of its obligations hereunder if such assignee does not perform such 
obligations. 

SECTION 9.06 Parties in Interest . This Agreement shall be binding upon and 
inure solely to the benefit of each party hereto, and nothing in this Agreement, express or 
implied, is intended to or shall confer upon any other person any right, benefit or remedy of any 
nature whatsoever under or by reason of this Agreement, other than Section 6.06 (which is 
intended to be for the benefit of the persons covered thereby and may be enforced by such 
persons). 

SECTION 9.07 Specific Performance . The parties hereto agree that iiTeparable 
damage would occur in the event any provision of this Agreement were not performed in 
accordance with the terms hereof and that the parties shall be entitled to specific performance of 
the terms hereof, in addition to any other remedy at law or equity. 

SECTION 9.08 Governing Law . This Agreement shall be governed by, and 
construed in accordance with, the laws of the State of Delaware applicable to contracts executed 
in and to be performed in that State. All actions and proceedings arising out of or relating to this 
Agreement shall be heard and determined exclusively in any Delaware Chancery Court or 
Federal court located in the State of Delaware. The parties hereto hereby (a) submit to the 
exclusive jurisdiction of any Delaware Chancery Court or Federal court located in the State of 
Delaware for the purpose of any Action arising out of or relating to this Agreement brought by 
any party hereto, and (b) irrevocably waive, and agree not to assert by way of motion, defense, or 
otherwise, in any such Action, any claim that it is not subject personally to the jurisdiction of the 
above-named courts, that its property is exempt or immune from attachment or execution, that 
the Action is brought in an inconvenient forum, that the venue of the Action is improper, or that 
this Agreement or the Transactions may not be enforced in or by any of the above-named courts. 

SECTION 9.09 WAIVER OF JURY TRIAL . EACH OF THE PARTIES 
HERETO HEREBY WAIVES TO THE FULLEST EXTENT PERMITTED BY APPLICABLE 
LAW ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY 
ACTIONS OR PROCEEDINGS DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER 
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OR IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS. EACH OF 
THE PARTIES HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE THAT FOREGOING WAIVER AND (B) 
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT AND THE TRANSACTIONS, AS 
APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND 
CERTIFICATIONS IN THIS SECTION 9.09. 

SECTION 9.10 Headings . The descriptive headings contained in this 
Agreement are included for convenience of reference only and shall not affect in any way the 
meaning or interpretation of this Agreement. 

SECTION 9.11 Counterparts . This Agreement may be executed and delivered 
(including by facsimile transmission) in one or more counterparts, and by the different parties 
hereto in separate counterparts, each of which when executed shall be deemed to be an original 
but all of which taken together shall constitute one and the same agreement. 
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IN WITNESS WHEREOF, Parent, Merger Sub and the Company have caused 
this Agreement to be executed as of the date first written above by their respective officers 
thereunto duly authorized. 



HYPERION SOLUTIONS CORPORATION 




Name: $f 
Title: 



T-BIRD ACQUISITION, INC. 



Name! ^yw.v\ 
Title: (r/vc v i V r^\c vis 



BRIO SOFTWARE, INC. 



By _ 
Name: 
Title: 
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IN WITNESS WHEREOF, Parent, Merger Sub and the Company have caused 
this Agreement to be executed as of the date first written above by their respective officers 
thereunto duly authorized. 

HYPERION SOLUTIONS CORPORATION 



By_ 
Name: 
Title: 



T-BIRD ACQUISITION, INC. 



By_ 
Name: 
Title: 



BRIO SOFTWARE, INC. 
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IN WETNESS WHEREOF, Parent, Merger Sub and the Company have caused 
this Agreement to be executed as of the date first written above by their respective officers 
thereunto duly authorized. 

HYPERION SOLUTIONS CORPORATION 



By: /s/JeffRodek 
Name: Jeff Rodek 
Title: Chairman & CEO 



T-BIRD ACQUISITION, INC. 



By: /s/ W. Russell Wavman 
Name: W. Russell Wayman 
Title: Chairman 



BRIO SOFTWARE, INC. 



By: /s/ Craig D. Brennan 
Name: Craig D. Brennan 
Title: President & CEO 
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